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QUESTIONS PRESENTED 


1. Is due process of law afforded appellant in a de- 
portation case where no witnesses are presented and the 
sole evidence is composed of unidentified documents? 


2. Is due process of law afforded the appellant when a 
Special Inquiry Officer, because of appellant’s refusal to 
testify at a hearing on the plea of privilege under the self- 
incrimination clause of the Fifth Amendment, inferred the 
truth of certain alleged statements contained in certain 
alleged documents allegedly related to appellant and ad- 
mitted into evidence by the Special Inquiry Officer without 
any identification whatsoever? 


3. Is the decision of a Special Inquiry Officer, prem- 
ised on unidentified documents based on reasonable, sub- 
stantial and probative evidence? 


4. Does a general delegation of authority to the At- 
torney General to appoint employees of the Immigration 
and Nationality Service give the Commissioner of Immi- 
gration and Naturalization specific authority to appoint 
Special Inquiry Officers to conduct hearings under the Act? 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,630 
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MANUEL CRISTOBAL DE SOUSA GUERREIRO, Appellant 
Vs. 


HERBERT BROWNELL, JR., Attorney General of the 
UNITED STATES, Appellee 


Appeal from the Order of the United States District 


Court for the District of Columbia. 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from the order of the District Court 
dated November 20, 1956, denying appellant’s motion for 
a preliminary injunction and granting summary judgment 
for the appellee. 

The jurisdiction of the District Court was invoked 
under the Declaratory Judgment Act (28 U. S. C. 2201) 
and for review under the Administrative Procedure Act 
(5 U.S. C. 1001 et seq.). 





STATEMENT OF THE CASE 


The appellant is charged with being a visitor for busi- 
ness who failed to maintain his status. 

At the hearing, the appellant gave his name and ad- 
dress and thereafter refused to answer all questions on the 
ground that the answers would tend to incriminate him. 
The Special Inquiry Officer admitted into evidence a war- 
rant of arrest, a record of sworn statement, a passport and 
a visitor’s permit, none of which were identified in any 
manner. 

Based on the appellant’s refusal to testify on the 
ground stated, the Special Inquiry Officer inferred that 
the answers, if given, would have admitted the facts con- 
tained in said documents and, therefore, made findings of 
fact and conclusions of law based thereon. The Board of 
Immigration Appeals affirmed the decision on May 25, 1956, 
citing the case of In the Matter of Psarelis Interim Decision 
+773, Board of Immigration Appeals, February 23, 1956. 
(The Board had previously held in the Psarelis case that 
the admission of a record of sworn statement without any 
identification was error and ordered the hearing reopened. 
Upon motion of the Commissioner of Immigration, the 
Board vacated its previous ruling and dismissed the Psarelis 
appeal.) The Board also relied upon the case of Caetano v. 
Shaughnessy, 133 F. Supp. 211 (S. D. N. Y., July 29, 1955) 
as authority for its ruling. The appellant then filed his 
complaint and motion for preliminary injunction. The Court 
ordered a hearing to determine whether a temporary re- 
straining order should issue. The appellee filed a motion for 
summary judgment. The Court below denied the motion 
for preliminary injunction and granted the motion for sum- 
mary judgment. This appeal followed. 





3 
STATUTES INVOLVED 


Immigration and Nationality Act of 1952, Section 103 (a) : 


“To appoint such employees of the Service as he deems 
necessary, and to delegate to them or to any officer or 
employee of the Department of Justice in his discretion 
any of the duties and power imposed upon him in this 
Act.” 


Immigration and Nationality Act of 1952, Section 242 (b) - 
(3): 


“the alien shall have a reasonable opportunity to ex- 
amine the evidence against him, to present evidence 
against him to present evidence in his own behalf, and 
to cross-examine witnesses presented by the Govern- 
ment ;” 


Immigration and Nationality Act of 1952, Section 242 (b) - 
(4): 


“no decision of deportability shall be valid unless it is 
based upon reasonable, substantial, and probative evi- 
dence.” 


STATEMENT OF POINTS 


I. No witnesses were presented by the Government al- 
though Section 242(b) (3) of the Act specifically provides 
for it, particularly in view of the fact that the appellant 
refused to testify on the plea of privilege. Otherwise his 
right to cross-examination under this section is meaning- 
less. 


II. Due process of law is denied appellant where an 
inference is drawn as to the truth of the contents of certain 
unidentified documents, admitted in evidence over objec- 
tion, where the refusal to testify and identify the docu- 
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ments by appellant is based on the privilege under the self- 
incrimination clause of the Fifth Amendment of the Con- 
stitution of the United States. 


III. The decision of the Special Inquiry Officer was not 
based upon reasonable, substantial and probative evidence 
where it is premised on unidentified documents. To hold 
otherwise would be to make a mockery of the hearing provi- 
sions held to be similar to the Administrative Procedure 
Act. 


IV. There is no specific authority in the Immigration 
and Nationality Act for the appointment of a Special In- 
quiry Officer by the Commissioner of Immigration and 
Naturalization. A general delegation of authority to the 
Attorney General does not include the re-delegation of power 
to the Commissioner to appoint Special Inquiry Officers. 


SUMMARY OF ARGUMENT 


The Court erred in denying a preliminary injunction 
and granting appellee’s motion for summary judgment 
when the complaint set forth a serious allegation of the 
violation of a fundamental constitutional right. 


Due process is denied: 


A. Where the sole evidence in a deportation case 
consists of unidentified documents and no witnesses 
testifiy ; 


B. Where the Special Inquiry Officer, because ap- 
pellant refused to testify at a hearing on the plea of 
privilege under the self-incrimination clause of the 
Fifth Amendment, inferred the truth of certain alleged 
statements contained in certain alleged documents 
allegedly related to appellant and admitted into evi- 
dence without any identification whatsoever. The said 
documents, a warrant of arrest, a record of sworn 
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statement, a passport and a temporary entry permit 
were produced by the Special Inquiry Officer and after 
the appellant refused to identify them, were admitted 
in evidence. No witness was produced to identify said 
documents or testify as to their authenticity or their 
relation to the appellant. Caetano v. Shaughnessy, 133 
F. Supp. 211 (S. D. N. Y.) is not applicable, but, 
assuming that it is persuasive, it was overruled by 
Slochower v. Board of Education, 350 US 551, 100 
S. Ct. 450, which held that the privilege against self- 
incrimination would be reduced to a hollow mockery 
if its exercise could be taken as equivalent either to a 
confession of guilt or a conclusive presumption of 
perjury. 

C. The decision of the Special Inquiry Officer, 
premised as it was on the inference from the refusal 
to testify concerning unidentified documents, was not 
based on reasonable, substantial and probative evi- 
dence. 


D. A general delegation of authority to the At- 
torney General to appoint employees of the Immigra- 
tion and Naturalization Service does not give the Com- 
missioner of Immigration and Naturalization Service 
the authority to appoint Special Inquiry Officers to 
conduct deportation hearings. 
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ARGUMENT : 
I. Due process of law is not afforded appellant in a z 
deportation case where no witnesses are pre- 
sented and the sole evidence is composed of un- . 
identified documents. 


There were nof witnesses presented at the hearing. 
The sole evidence consisted of unidentified documents. This 
is a violation of Section 242(b) (8) of the Act which re- 
quires that “the alien shall have a reasonable opportunity 
to examine the evidence against him, to present evidence 
in his own behalf and to cross-examine witnesses presented 
by the Government.” The right to “cross-examine wit- 
nesses” is not afforded and is circumvented when unidenti- 
fied documents are admitted in evidence. A hearing under 
those circumstances might as well be dispensed with, as 
the section would become meaningless. 


II. Due process of law is not afforded the appellant 
when a special inquiry officer, because of appel- 
lant’s refusal to testify at a hearing on the plea 
of privilege under the self-incrimination clause - 
of the Fifth Amendment, inferred the truth of 
certain alleged statements contained in certain 
alleged documents allegedly related to appellant < 
and admitted into evidence by the special inquiry ‘ 
officer without any identification whatsoever. 


The appellant properly claimed his privilege under the 
Fifth Amendment of the Constitution of the United States. 

The Caetano case is readily distinguishable from the . 
instant case since the Special Inquiry Officer held in the - 
Caetano case that the claim of privilege was not well taken. i 
It is the contention of the appellant that the decision in the 
instant case was in error in that the Caetano case is readily ‘ 
distinguishable from the case at bar. Caetano, the petitioner, 
was charged with failing to comply with the conditions of 
his status as a visitor for pleasure. At a hearing the peti- < 
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tioner admitted his name, that he was single and that he 
was the same person upon whom the warrant of arrest 
bearing his name was served. Upon advice of counsel, he 
refused to answer questions concerning his status and 
entry, asserting as ground for such refusal that his an- 
Swers might tend to incriminate him. They related to his 
nativity, citizenship, where he was born and whether he 
made a record of a sworn statement. In its opinion, the 
ourt states as follows: (page 2138) 


“The hearing officer directed the petitioner to answer 
the said questions stating: ‘At this time, I wish to 
advise you that the Courts have consistently held that 
the 5th Amendment to the Constitution of the United 
States protects a witness testifying in deportation 
proceedings from giving evidence which would tend to 
show his guilt under Federal statute. However, where 
there is no such showing, an alien may be compelled 
to testify. The evidence available in your case does 
not show that your answers, if made, would tend to be 


of aid in effecting a conviction for any Federal offense 
and I will accordingly order you to answer the ques- 
tions.’ Petitioner, however, on advice of counsel, elected 
to remain mute. 


“Petitioner urges that because deportation often visits 
a great hardship upon an individual and deprives him 
of the right to stay and live and work in this land of 
freedom, a person sought to be deported should be 
surrounded by the same safeguards as a person charged 
with acrime . . . that he should be endowed with the 
same privileges and immunities as the latter individual 
who is shielded with a cloak of innocence, cannot be 
compelled to give testimony against himself and 
against whom no inference can be drawn from his re- 
fusal to testify. Sufficient answer to this position is 
that the courts have uniformly held to the contrary. 
Bilokumsky v. Tod, 1923, 263 US 194, 44 S. Ct. 54, 
68 L. ed. 211; Bugajewitz v. Adams, 228 US 585, 591, 
33 S. Ct. 607, 57 L. ed. 978; Harisiades v. Shaughnessy, 








8 


1952, 342 US 580, 72 S. Ct. 512, 96 L. ed. 586; United 
States ex rel. Zapp v. District Director of Immigration 
and Naturalization, 2 Cir. 1941, 120 F. 2d 762. 


“*To defeat deportation it is not enough to stand mute 
at the hearing and put the Government upon its proof.’ 
Bilokumsky v. Tod, supra (263 US 194, 44 S. Ct. 56). 
The conduct of the defendant at the hearing forms a 
basis for an inference and inference is evidence. As 
Mr. Justice Brandeis pointed out in the Bilokumsky 
case: 


“Silence is often evidence of the most persuasive 
character . . . there is no rule of law which prohibits 
officers charged with the administration of the Immi- 
gration law from drawing an inference from the silence 
of one who is called upon to speak: . . . A person 
arrested on the preliminary warrant is not protected 
by a presumption of citizenship comparable to the pre- 
sumption of innocence in a criminal case. There is no 
provision which forbids drawing an adverse inference 
from the fact of standing mute. It is not unreasonable 
to assume that one who may wish to challenge the 
executive’s jurisdiction in the courts will not refrain 
from asserting in the proceedings before the executive 
the facts on which he relies.’ 263 US at pages 153, 
1954, 44 S. Ct. at page 56. 


“The hearing officer was entirely justified in inferring 
from petitioner’s adamant refusal to testify that an- 
swers to the propounded questions would have estab- 
lished that petitioner obtained entry as a non-immi- 
grant, to wit, a visitor for pleasure, and that he failed 
to comply with the conditions of said status. Bilokum- 
sky v. Tod, supra; Unted States ex rel. Zapp v. Dis- 
trict Director of Immigration and Naturalization, 
supra. 


“A review of the record which was before the Board 
of Immigration Appeals satisfies the Court that the 
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petitioner was accorded due process of law and that 
he had a fair hearing.” 


This was a holding that the privilege was not properly 
claimed since there was no federal offense indicated. It was 
because of this holding that the hearing officer then in- 
ferred that the refusal to testify raised a presumption that 
if the respondent had answered he would have admitted the 
facts alleged. The affirmance of this decision by the District 
Court merely held that where the privilege of self-incrimi- 
nation was not properly made, the hearing officer could 
ignore the refusal to testify and presume the facts alleged 
as true. It did not and could not hold that where the 
privilege is properly made, as in the instant case, any such 
inference could be made. 

In the Caetano case, the Special Inquiry Officer warned 
the plaintiff that the claim of privilege under the Fifth 
Amendment could only be made where there is some show- 
ing of guilt under a Federal statute and that no such show- 
ing was made in his case. He, therefore, ordered him to 
answer questions. However, in the instant case, no such 
warning was given to the appellant by the Special Inquiry 
Officer and no such finding was made by him. In the absence 
of such a warning and such a finding, the claim of privilege 
must be deemed properly made. 

It must be remembered that if the appellant were re- 
quired to answer the questions asked of him at the hearing, 
it would have led to other questions which conceivably could 
have shown or attempted to prove that the appellant’s ap- 
plication for a visitor’s visa was fraudulent and not bona 
fide and might conceivably have led to criminal charges 
against the appellant. This is but one example of what 
could have occurred if the appellant were compelled to 
testify. However, as previously pointed out, the Special 
Inquiry Officer did not consider that the claim of privilege 
was not well founded nor did he so hold. The Caetano case, 
therefore, is inapplicable. 

Assuming that the Caetano case did net hold that an 





10 


inference could be made from the refusal to testify on the 
ground of self-incrimination, it was overruled by the Slo- 
chower case (Slochower v. Board of Education, 350 U. S. 
551, 100 S. Ct. 450, decided April 9, 1956). The Slochower 
case held that the summary discharge of a college pro- 
fessor because of his refusal to testify before a Congres- 
sional committee as to his membership in the Communist 
Party on the ground that it would tend to incriminate him 
violated due process of law. In the course of its opinion, 
the Court said (pages 454, 455) : 


““At the outset we must condemn the practice of imput- 
ing a sinister meaning to the exercise of a person’s 
constitutional right under the Fifth Amendment. The 
right of an accused person to refuse to testify, which 
had been in England merely a rule of evidence, was so 
important to our forefathers that they raised it to the 
dignity of a constitutional enactment, and it has been 
recognized as ‘one of the most valuable prerogatives of 
the citizen.’ Brown v. Walker, 161 US 591, 610, 40 
L. ed. 819, 825, 16 S. Ct. 644. We have reaffirmed our 
faith in this principle recently in Quinn v. United 
States, 349 US 155, 99 L. ed. 964, 75 S. Ct. 668. In 
Ullmann v. United States, US ,100L. ed. (Ad- 
vance P. 361), 76 S. Ct. , decided last month, we 
scored the assur->tion that those who claim this privi- 
lege are either criminals or perjurers. The privilege 
against self-incrimination would be reduced to a hollow 
mockery if its exercise could be taken as equivalent 
either to a confession of guilt or a conclusive presump- 
tion of perjury. As we pointed out in Ullmann, a 
witness may have a reasonable fear of prosecution and 
yet be innocent of any wrongdoing. The privilege serves 
to protect the innocent who otherwise might be en- 
snared by ambiguous circumstances. See Griswold, 
The Fifth Amendment Today (1955). 


“With this in mind, we consider the application of 
+908. As interpreted and applied by the state courts 
it operates to discharge every city employee who in- 
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vokes the Fifth Amendment. In practical effect the 
questions asked are taken as confessed and made the 
basis of the discharge. No consideration is given to 
such factors as the subject matter of the questions, 
remoteness of the period to which they are directed, 
or justification for exercise of the privilege. It matters 
not whether the plea resulted from mistake, inad- 
vertence or legal advice conscientiously given, whether 
wisely or unwisely. The heavy hand of the statute falls 
alike on all who exercise their constitutional privilege, 
the full enjoyment of which every person is entitled to 
receive. Such action falls squarely within the pro- 
hibition of Wieman v. Updegraff, 344 US 183, 97 
L. ed. 216, 73 8. Ct. 215, supra. 


* * * * * 


“Since no inference of guilt was possible from the 
claim before the federal committee, the discharge falls 
of its own weight as wholly without support. There 
has not been the ‘protection of the individual from 
arbitrary action’ which Mr. Justice Cardozo char- 
acterized as the very essence of due process. Ohio Bell 
Tel. Co. v. Public Utilities Com., 301 US 292, 302, 
81 L. ed. 1093, 1100, 57 S. Ct. 724.” 


Thus, it is clear that the Caetano case, even if it is con- 
sidered to hold that an adverse inference could be drawn 
where a person refuses to testify on the claim of privilege 
under the 5th Amendment (which counsel does not con- 
sider that it so holds) was squarely overruled by the 
Slochower case. 

The Board of Immigration Appeals in a subsequent 
ease, In the Matter of Vlisidis, +A-8834104, involving the 
same question determined in the Psarelis case, cited the case 
of Hyun v. Landon, 219 F. 2d 404, saying: “We note that 
this very issue was considered by the Court in the case of 
Hyun v. Landon .. .”. 

It is respectfully submitted that a careful review of 
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that case fails to show that the refusal of the alien to testify 
was on the ground of self-incrimination. All that the record 
reveals is that depositions of four witnesses as to the alien’s 
membership in the Communist Party were admitted into 
evidence. These depositions were taken in Honolulu while 
the alien was detained in California, being unable to defray 
his or his lawyer’s expenses to Honolulu. Said the Court 
(pages 408-409) : 


“We have read and studied the depositions as a whole, 
and we are unable to agree with appellant’s conten- 
tions. Both Uesugi and Izuki testified that they had 
joined the Communist Party in Honolulu and had come 
in contact with appellant at Communist meetings, as 
members. This has not been denied by appellant. Both 
this Court and the Supreme Court of the United States 
have held that an inference may be drawn from the 
refusal of an alien to testify on his own behalf in 
deportation proceedings. Bilokumsky v. Tod, 1923, 
263 US 149, 153, 44 S. Ct. 54, 68 L. ed. 221. And see 
United States ex rel. Vatjauer v. Commissioner of 
Immigration, 1927, 273, US 108, 47 S. Ct. 302, 71 
L. ed. 560, and Kunimori O’Hara v. Berkshire, 9 Cir. 
1935, 76 F. 2d 204; Chan Nom Gee v. United States, 
9 Cir. 1932, 57 F. 2d 646, 650.” 


Examining the cases cited in this excerpt, we find that 
in none of them was the refusal to testify based on the self- 
incrimination clause of the Fifth Amendment. 

In Bilokumsky v. Tod, an alien was in custody on a 
state criminal charge when he was interrogated and a 
warrant of arrest subsequently issued. No federal criminal 
act was involved. There is nothing in that case to show 
that the documents introduced were not identified in any 
way. There is no question about this fact in the instant case. 

Said the Court in the Bilokumsky case (pages 151, 
152) : 


“At the hearing under the warrant of the Secretary 
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of Labor, all facts necessary to establish that Bilokum- 
sky had in his possession for purposes of distribution 
printed matter which advocated the overthrow of the 
Government were proved by evidence to which there 
was no objection. To prove alienage, the inspector 
called Bilokumsky as a witness. He was sworn but 
when questioned by the Immigration inspector, under 
advice of counsel, stood mute, refusing even to state 
his name. After his refusal to answer, the report of 
his examination in Moyamensing Prison was intro- 
duced, although duly objected to by counsel. He did 
not testify on his own behalf, nor did he, or his counsel, 
make the claim at the hearing, that he is a citizen of the 
United States. The rules then in force dealing with the 
conduct of such hearings were copied in the margin. 
So far as appears these were fully complied with. Is 
is considered that, if the fact that alienage was legally 
established, there was both probable cause for issuing 
the original warrant of arrest and ample evidence at 
the hearing to justify a finding that the relator is 
within the United States in violation of law. The con- 
tention is that there is no legal evidence of alienage.” 


(Page 153): “It is true that alienage is a jurisdic- 
tional fact and that an order of deportation must be 
predicated upon a finding of fact. . . . It is true that 
the burden of proving alienage rests upon the Govern- 
ment. For the statutory provision which puts upon the 
person arrested in deportation proceedings the burden 
of establishing his right to remain in this country ap- 
plies only to persons of the Chinese race. . . . It is 
also true that if the Department makes a finding of 
an essential fact which is unsupported by evidence, the 
Court may intervene by the writ of habeas corpus. . . . 
But it is not true that if the report of Bilokumsky’s 
examination be eliminated there was no evidence of 
alienage at the hearing. Conduct which forms a basis 
for inference is evidence. Silence is often evidence 
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of the most persuasive character. . . . Bilokumsky 
was present at the hearing, personally and by counsel. 
The ground for deportation involved a charge of acts 
which might have been made the basis for serious 
criminal prosecution. . . . If Bilokumsky was a citi- 
zen, inquiring into the facts was immaterial; and the 
whole proceeding must have fallen. He, presumably, 
knew whether or not he was a citizen. Since alienage 
is not an element of the crime of sedition, testifying 
concerning his status could not have had a tendency 
to incriminate him. There was strong reason why he 
should have asserted citizenship if there was any basis 
in fact for such a contention. Under these circum- 
stances, his failure to claim that he was a citizen and * 
his refusal to testify on this subject had a tendency to 

prove that he was an alien.” 





a 


In Vatjauer v. Commissioner, Vatjauer was charged 
with (1) believing in and advocating overthrow of the 
Government of the United States or all forms of law; (2) 
writing, publishing, circulating or having in his possession ; 
for circulation, written or printed matter advocating op- : 
position to all organized Government; (3) writing, publish- 
ing, circulating or having in his possession for circulation 
written or printed matter advocating the overthrow by 
force or violence the Government of the United States or 
all forms of law. Said the Court (page 106) : 


“The constitutional questions assigned are (1) that 
the deportation order was unsupported by any sub- v 
stantial evidence and consequently appellant was de- 
nied a fair hearing and deprived of his liberty with- 
out due process; (2) that the action of the Immigra- 
tion authorities in drawing certain inferences from 
his refusal to answer questions asked deprived him of 
the protection against self-incrimination accorded by 
the 5th Amendment.” 4 


* * * * +* 4 
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“At the hearing before the Immigration authorities on 
May 14, 1924, appellant, who was represented by coun- 
sel, was sworn as a witness, gave his name as Emanuel 
Vatjauer and his occupation as ‘Doctor of Psychology’ 
and editor of the ‘Spravedlvost’, a Bohemian news- 
paper published in Chicago. He testified he resided in 
Illinois; that he entered the United States on December 
1, 1923; and that he was a citizen of Czechoslovakia by 
birth. After answering other preliminary questions, 
he was then asked ‘why did you come to the United 
States?’ Appellant’s attorney then stated: ‘I will advise 
the alien not to answer any further questions until the 
evidence upon which the warrant is based will be pre- 
sented here.’ Appellant then stated that he would 
follow his attorney’s advice and gave no further testi- 
mony.” 


“Evidence was then introduced in the form of certain 
documents appearing to be the work of a “Dr. E. Vat- 
jauer, newspaper reports of speeches by a Dr. Vat- 


jauer and of an address by a Dr. Vatjauer, a Czecho- 
chovakian.” 


Continuing, the Court said (page 112): “It is said 
also that the evidentiary effect of silence was limited 
by the decision in Bilokumsky v. Tod, supra, to a re- 
fusal to testify as to non-incriminating facts only. 
Although the inference from silence in that case per- 
tained to non-incriminating facts, there was no in- 
timation there that inferences could not be drawn from 
a failure to testify to incriminating matters which are 
not privileged. Here as in that case the objection to 
drawing the inference can have force only insofar as 
there was a denial of the constitutional immunity. 


“Tt is insisted that answers to the questions put to 
appellant at the hearings which were held in Chicago 
might have tended to incriminate him under the Illinois 
Syndicalism Law . . . which condemns as a felony the 
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advocacy or publication of matter advising crime or 
violence or other unlawful means of accomplishing the 
reformation or overthrow of the Government. Assum- 
ing that the constitutional immunity against self-in- 
crimination may be violated as well by inferences 
drawn from silence with respect to incriminating mat- 
ters as by testimony which the witness is compelled 
to give still it is necessary to inquire whether the ap- 
pellant here has brought himself within the protection 
of the immunity. 


“Throughout the proceedings before the Immigration 
authorities, he did not assert his privilege or in any 
manner suggest that he withheld his testimony because 
there was any ground for fear of self-incrimination. 


“His assertion of it here is evidently an afterthought. 
It is for the tribunal conducting the trial to determine 
what weight should be given to the contention of the 
witness that the answers sought will incriminate him. 

. a determination it cannot make if not advised of 
the contention. . . . The privilege may not be relied 
on and must be deemed waived if not in some manner 
fairly brought to the attention of the tribunal which 
must pass upon it . . . this conclusion makes it un- 
necessary for us to consider the extent to which the 
5th Amendment guarantees immunity from self-in- 
crimination under state statutes or whether this case 
is to be controlled by Hale v. Henkel, 201 U.S. 48; .. .” 


Thus, it is clear that here the refusal to testify was not 
based on the self-incrimination clause of the Fifth Amend- 
ment. It was not until the appeal to the Courts that the 
question was first raised and rejected because it came too 
late and had been waived. 

An examination of the two remaining cases cited in 
Hyun v. Landon in the quoted portion of this brief will 
reveal the same situation. 

Not only were the exhibits presented without any 





17 


authentication, verification or identification, but the record 
of sworn statement which purported to have been inter- 
preted from the foregn language was not accompanied by 
testimony of the person who interrogated the appellant or 
the interpreter who is alleged to have acted in that capacity, 
nor was any evidence submitted to indicate that the inter- 
preter was qualified for that purpose, yet we are asked 
to take such statement at its face value and as an admission 
of the truth of its contents without any testimony in that 
regard whatsoever. 

Summing up, it is respectfully submitted that the 
claim of privilege under the self-incrimination clause of the 
Fifth Amendment of the Constitution of the United States 
remains a fundamental constitutional right which bars 
any inferences from the refusal to testify on that ground. 
This privilege was timely asserted in the instant case. The 
documents admitted in evidence in the instant case without 
identification could not gain any validity by the refusal 
of the appellant to identify them or answer questions con- 
cerning them by reason of the assertion of his privilege. 
Since the inferences drawn by the Special Inquiry Officer 
were improper, the documents did not establish anything. 


III. The decision of the special inquiry officer was not 
based upon reasonable, substantial and probative 
evidence where it is premised on unidentified 
documents. 


No witnesses were produced to identify any of the docu- 
ments allegedly related to appellant or to testify as to 
their authenticity or to their official character, if any. But 
the Special Inquiry Officer admitted them into evidence, 
inferred the truth of their contents, that they related to 
appellant, and proceeded to base his decision as to deport- 
ability on that inference. This was a clear violation of Sec- 
tion 242(b) (4) of the Act. Such a procedure, if approved, 
would be a mockery of the hearing provisions of the Act 
which attempts to afford the same protection as similar 
provisions of the Administrative Procedure Act. 
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IV. There is no specific authority in the Immigration 
and Nationality Act for appointment of a special 
inquiry officer by the Commissioner of Immigra- 
tion and Naturalization. 


It is respectfully submitted that there is no specific 
authority in the Immigration and Nationality Act which 
grants the Commissioner of Immigration and Naturaliza- 
tion the power to appoint special inquiry officers, other 
than the general authority granted to the attorney general 
in Section 103 (a) : 


“To appoint such employees of the Service as he deems 
necessary, and to delegate to them or to any officer or 
employee of the Department of Justice in his discre- 
tion any of the duties and power imposed upon him in 
this Act.” 


Nothing in the quoted section grants specific authority 
to the Commissioner of Immigration and Naturalization to 


himself appoint special inquiry officers to conduct deporta- 
tion hearings. In the absence of this specific authority, the 
only basis for any officer of the Immigration and Naturali- 
zation Service to conduct deportation hearings would be an 
appointment as an examiner under the provisions of the 
Administrative Procedure Act. 


It is, therefore, respectfully submitted that the pro- 
ceedings should be remanded to the Immigration and 
Naturalization Service in order that a full and fair hearing 
be accorded to the appellant, and that a stay of proceedings 
should be granted pending this action. 


Respectfully submitted, 


LAWRENCE POTAMKIN, 
Attorney for Appellant 
JACOB J. KILIMNIK, 
Of Counsel 





APPENDIX 


WARRANT HEARING 


UNITED STATES DEPARTMENT OF JUSTICE 
Immigration and Naturalization Service 
70 Columbus Avenue 
New York 23, N. Y. 


In the Matter of 
Deportation Proceedings 
against 
MANUEL CRISTOVAO DE SOUSA GUERREIRO, Respondent 
File No.: A-8839267 
Special Inquiry Officer: Bertram M. Bernard 
Transcriber: Dorothy Berzen 
Interpreter: Anthony Alvarenga, USINS 
Language: Portuguese 


Hearing conducted at: 70 Columbus Avenue, 
New York, N. Y. 


Date: December 30, 1955 


Counsel: J.J. Kilimnik, Esq., 
2204 Pine Street, 
Philadelphia 3, Pa. 


SPECIAL INQUIRY OFFICER TO RESPONDENT 
(THROUGH INTERPRETER) : 


Q What language do you speak and understand best? 
A Portuguese. 


la 
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Q This hearing will be conducted in the Portuguese 
language through the services of an official interpreter who 
is present. Do you understand, sir? 

A Yes. 

Q Will you please stand and raise your right hand. Do 
you solemnly swear that the testimony you are about to give 
in this proceeding will be the truth, the whole truth and 
nothing but the truth, so help you God? 

A I do. 


BY SPECIAL INQUIRY OFFICER: 
Be seated please. 


SPECIAL INQUIRY OFFICER TO RESPONDENT: 


Q What is your full, true and correct name? 
A My name is MANUEL CRISTOVAO DE SOUSA 
GUERREIRO. 


Q Mr. Guerreiro, I have here a warrant issued for the 
arrest of a person in your name on October 30, 1955, by the 
Immigration and Naturalization Service charging that you 
are in the United States illegally and subject to deportation 
for the reason that after having been admitted to this 
country on or about November 1954 as a visitor for business 
you did not [2] obey the conditions under which you 
were admitted or under which you were permitted to stay 
here. Were you served with a copy of this warrant. I show 
you the original. 


BY COUNSEL: 
I object to the question. 


BY SPECIAL INQUIRY OFFICER: 
Overruled. 


BY COUNSEL: 
I advise the respondent not to answer the question. 


“f 


ce 


BY RESPONDENT: 
A I will not answer the question then. 


SPECIAL INQUIRY OFFICER TO RESPONDENT: 


Q Did you receive a notice to appear for a hearing 
today addressed to you by the Immigration and Naturaliza- 
tion Service? I show you a copy of such a notice dated 
December 8, 1955, addressed to you at 104-35 150th Street, 
Jamaica, Long Island, N. Y., telling you to appear on 
December 22, 1955, and a further notice dated December 
21, 1955, addressed to you at the same address advising you 
that your hearing scheduled originally for December 22nd 
was postponed to December 30, 1955, which is today’s date. 
Did you receive the original of these letters? 

A Yes I received copies of those two letters. 

Q Do you understand the charge of deportability 
which the government claims you are subject to as I have 
explained it to you? 

A I understand. 

Q You are being given this hearing today, sir, to de- 
termine whether or not you have a right to be and remain 
in this country and to give you an opportunity to show 
cause why you should not be deported on the charge or any 
other charge which might be found to exist against you 
in this hearing. Do you understand? 

A I understand. 


SPECIAL INQUIRY OFFICER TO COUNSEL: 


Q Mr. Kilimnik, will you please identify yourself for 
the record. 

A My name is J. J. Kilimnik. I am a member of the 
Philadelphia Bar and have been admitted to practice before 
the Immigration and Naturalization Service. 

Q Are you ready to proceed, sir? 

A Yes, sir. 
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BY SPECIAL INQUIRY OFFICER: 


The record will be noted at this time to show that there 
is contained [3] on the reverse side of the original of 
the warrant of arrest, Form J-200 issued by the Immigra- 
tion and Naturalization Service on October 30, 1955, a 
certification signed by an officer of the Immigration and 
Naturalization Service dated November 1, 1955, that he 
served upon Manuel Cristovoa De Sousa Guerreiro a copy 
of such warrant of arrest at Buffalo, New York, on Novem- 
ber 1, 1955, at 11 A. M., and that the alien was then in- 
formed as to the cause of the arrest, the conditions of his 
release, advised of his right to counsel, and furnished with 
a copy of this warrant. Under the circumstances, this war- 
rant will be entered into evidence as EXHIBIT +1. 


BY COUNSEL: 


I object to the admission of the warrant of arrest for 
the reason that it has not been properly identified and no 
proof of service of the warrant has been offered. 


BY SPECIAL INQUIRY OFFICER: 


Before entering this warrant and in consideration of 
your objection, Mr. Kilimnik, I shall ask the respondent 
some further questions. 


SPECIAL INQUIRY OFFICER TO RESPONDENT: 


Q Were you served with a copy of this warrant of 
arrest? 


BY COUNSEL: 
I object to the question. 


SPECIAL INQUIRY OFFICER TO COUNSEL: 


Q On what ground, sir? 
A I feel that a proper manner of proving the service 
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of any document is by offering the person who made service. 
It is improper for the government to present to, to question 
the respondent about service of any, of this document. The 
burden of proof is on the government. 


BY SPECIAL INQUIRY OFFICER: 
Your objection in that respect is overruled. 


SPECIAL INQUIRY OFFICER TO RESPONDENT: 


Please answer the question. 


BY COUNSEL: 
I advise the respondent not to answer the question. 


BY RESPONDENT: 


In that case I will not answer the question. 


[4] SPECIAL INQUIRY OFFICER TO RESPONDENT: 


Do you deny that you were served with a copy of this 
warrant of arrest, the original of which I show you on 
November 1, 1955? 


BY COUNSEL: 
I object to the question. 


BY SPECIAL INQUIRY OFFICER: 
Overruled. 


BY COUNSEL: 
I advise the respondent not to answer the question. 


BY RESPONDENT: 


I will then refuse to answer that question on advice 
by my attorney. 
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BY SPECIAL INQUIRY OFFICER: 


The warrant for the respondent’s arrest issued on 
October 30, 1955, to be considered to have been duly served 
upon him and will be entered into evidence. Your objection 
is overruled in that respect, sir. 


BY COUNSEL: 


I might add, sir, the reason for objecting to the ad- 
mission of the warrant of arrest is that, because of the fact 
that the respondent was, according to my information, 
illegally arrested, without a warrant of arrest, illegally 
searched without a search procedure of warrant—which 
led to the institution of these proceedings. 


SPECIAL INQUIRY OFFICER TO RESPONDENT: 


Q I show you now a record of a sworn statement made 
by a person of your name before an Immigration Officer at 
Buffalo, New York, on October 31, 1955. This record con- 


sists of five pages of testimony. Will you please go over 
the same with the interpreter and tell me whether you 
furnished all the information contained in this record. 


BY COUNSEL: 
I object to the question. 


BY SPECIAL INQUIRY OFFICER: 
Overrruled. 


BY COUNSEL: 
I advise the respondent not to answer the question. 


[5] BY SPECIAL INQUIRY OFFICER: 


Have the record show that the interpreter went over 
the entire record of the sworn statement of October 31. 
1955, with the respondent. 



















BY RESPONDENT: 


y A I refuse to answer that question on advice by my 
counsel. 





= SPECIAL INQUIRY OFFICER TO RESPONDENT: 

¥ Q Do you deny that you gave the answers to the ques- 
. tions shown in this record of sworn statement of October 
31, 1955, by a person of your name? 

BY COUNSEL: 


, I object to the question. 


BY SPECIAL INQUIRY OFFICER: 
Overruled. 


u BY COUNSEL: 


> I advise the respondent not to answer the question. 


BY RESPONDENT: 


A I will not answer that question on advice by my 
lawyer. 


SPECIAL INQUIRY OFFICER TO RESPONDENT: 


Q I call your attention to the initials in the handwrit- 
ing of one calling Manuel Cristovao de Sousa Guerreiro on 
each of the first four pages and his signature in full on the 
fifth page and I ask you whether those initials and the full 
signature are in your handwriting, sir, in this record of 
¥ sworn statement of October 31, 1955? 


BY COUNSEL: 
I object to the question. 





> BY SPECIAL INQUIRY OFFICER: 
Overruled. 
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BY COUNSEL: 
I advise respondent not to answer the question. 


BY RESPONDENT: 


A I will not answer that question on my counsel’s 
advice. 


[6] SPECIAL INQUIRY OFFICER TO RESPONDENT: 


Q Do you deny that the signature or initially on each 
of these pages of the sworn statement of October 31, 1955, 
is in your handwriting? 


BY COUNSEL: 
I object to the question. 


BY SPECIAL INQUIRY OFFICER: 
Overruled. 


BY COUNSEL: 


I advise the respondent not to answer the question. 


BY RESPONDENT: 


A I will not answer that question on my attorney’s 
advice. 


SPECIAL INQUIRY OFFICER TO RESPONDENT: 
Q Of what country are you a citizen, sir? 

BY COUNSEL: 
I object to the question. 


BY SPECIAL INQUIRY OFFICER: 
Overruled. 


BY COUNSEL: 
I advise respondent not to answer the question. 


BY RESPONDENT: 


A I will not answer that question on my attorney’s 
advice. 


SPECIAL INQUIRY OFFICER TO RESPONDENT: 
Q Are you a citizen or subject or national of Portugal? 


BY COUNSEL: 
Objected to. 


BY SPECIAL INQUIRY OFFICER: 
Overruled. 


[7] BY COUNSEL: 


I advise the respondent not to answer the question. 


BY RESPONDENT: 


A I will not answer the question on advice of my 
counsel. 


SPECIAL INQUIRY OFFICER TO RESPONDENT: 


Q I have here a Portuguese passport #+153/54 issued 
in the name of Manuel Cristovoa de Sousa Guerreiro which 
contains on page 2 certain identifying information and on 
page 3 his photograph or likeness bearing the date of April 
8, 1954, at Faro, Portugal. Will you please inspect this pass- 
port and go over the information with the interpreter or 
read it yourself, that information contained on page 2 also 
looking on the photograph on page 3 and tell me whether 
this is your passport. 





BY COUNSEL: 
I object to the question. 


BY SPECIAL INQUIRY OFFICER: 
Overruled. 


BY COUNSEL: 


I advise the respondent not to answer that. 


BY SPECIAL INQUIRY OFFICER: 


The record will be noted to show that the interpreter 
has exhibited the passport to the respondent. 


BY RESPONDENT: 


A I will not answer that question on my attorney’s 
advice. 


SPECIAL INQUIRY OFFICER TO RESPONDENT: 


Q Do you deny that this is your passport? 


BY COUNSEL: 
I object to the question. 


BY SPECIAL INQUIRY OFFICER: 
Overruled. 


BY COUNSEL: 
I advise the respondent not to answer the question. 


[8] BY RESPONDENT: 

A I will not answer that question on my attorney’s 
advice. 
SPECIAL INQUIRY OFFICER TO RESPONDENT: 

Q Are you now a citizen of Portugal? 























BY COUNSEL: 
I object. 


BY SPECIAL INQUIRY OFFICER: 


Overruled. 


% BY COUNSEL: 
I advise the respondent not to answer the question. 


BY RESPONDENT: 
A My lawyer advised me not tv answer that question 
and I will not answer it. 
> SPECIAL INQUIRY OFFICER TO RESPONDENT: 
» Q Do you deny that you are now a citizen of Portugal? 


BY COUNSEL: 
Objected to. 


BY SPECIAL INQUIRY OFFICER: 
Overruled. 


BY COUNSEL: 
I advise respondent not to answer the question. 


BY RESPONDENT: 


Q My attorney advised me not to answer that question 
and I will not answer it. 


BY COUNSEL: 


” Mr. Bernard, if I may at this time, I would like to 
raise certain objections to the conduct of this hearing. First 
I desire to object to the conduct of this hearing on the 
ground that there is no specific authority in the Immigra- 
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tion and Nationality Act for the appointment of the Special 
Inquiry Officer to conduct these proceedings. 
[9] BY SPECIAL INQUIRY OFFICER: 

Your objection is overruled. 


BY COUNSEL (Continuing) : 


I desire also to, and I do object to the conduct of the 
hearing by the interrogation of the respondent in the presen- 
tation of the government’s proof of its case as being con- 
trary to Section 242(b) (3) of the Act. 


BY SPECIAL INQUIRY OFFICER: 
Overruled. 


BY COUNSEL: 


Q May I inquire as to whether or not, and I do so re- 
spectfully, whether you have been qualified to conduct these 


hearings, the hearings under the Administrative Procedure 
Act? 


BY SPECIAL INQUIRY OFFICER: 


A I do, sir, and if you wish corroboration of that, I 
call your attention to the Certificate of my appointment by 
the Commissioner of Immigration and Naturalization dated 
January 11, 1954, which is hanging on the wall of this office. 


BY COUNSEL: 


When you were served that appointment, that is, 
the appointment of Special Inquiry Officer by the Commis- 
sioner of Immigration and Naturalization under the Im- 
‘migration and Nationality Act of 1952. 


BY SPECIAL INQUIRY OFFICER: 
Yes, sir. 
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BY COUNSEL: 


What I asked, sir, was whether or not you were ap- 
pointed as an examiner to conduct proceedings under the 
Administrative Procedure Act? 


BY SPECIAL INQUIRY OFFICER: 
A No, sir. 


BY COUNSEL: 


Then I respectfully object to the conduct of this hear- 
ing by you on the ground that you have not been appointed 
to qualify under the Administrative Procedure Act, to con- 
duct these proceedings. 


[10] BY SPECIAL INQUIRY OFFICER: 


Overruled. 


BY COUNSEL: 


Q May I respectfully ask you whether or not, whether 
or not, whether, Mr. Bernard, which official in this office, 
local District Office, has determined your rating? 


BY SPECIAL INQUIRY OFFICER TO COUNSEL: 


Q Are your questions now directed to the manner in 
which I handle hearings in immigration proceedings and 
to my authority in connection with my handling? 


BY COUNSEL: 


A My purpose in asking those questions is to deter- 
mine whether your conduct of these hearings and your 
selection and assignment of cases, the rating by which you, 
your standing at the time, is effected by any superior official 
in the local District Office. 
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BY SPECIAL INQUIRY OFFICER: 


Mr. Kilimnik, I shall answer your question by stating 
generally from the Immigration and Nationality Act, Sec- 
tion 101(b) (4) which defines the term Special Inquiry 
Officer, meaning any Immigration Officer who the Attor- 
ney General deems specially qualified to conduct specified 
classes of proceedings, whole or in part, required by the 
Immigration and Nationality Act to be conducted by or 
before a Special Inquiry Officer and who is designated and 
selected by the Attorney General individually or by regu- 
lations to conduct such proceedings. Such a Special Inquiry 
Officer is subject to his supervision and must perform such 
duties not inconsistent with the Immigration and Nation- 
ality Act as the Attorney General shall prescribe. Pursuant 
to this definition contained in the Immigration and Na- 
tionality Act regulations have been prescribed and all my 
duties and the manner in which I handle my hearings are 
conducted consistently with the regulations and the Act. 
I trust this question you have addressed to me and any 


other question you have in mind pursuing that subject have 
been answered. 


BY COUNSEL: 


Well, sir, what I am trying to do is lay a foundation, 
a factual basis, as a basis for my objection but I the last 
question as to whether any office in this district has any- 
thing to say or do about your rating, or your salary in- 
crease. 


BY SPECIAL INQUIRY OFFICER: 


I have been appointed according to Civil Service rules 
as a Special Inquiry Officer and the manner in which I con- 
duct my hearings, the salary I receive, any promotional 
appointments I receive or raises in grade or salary, are all 
made according to those Civil Service rules. 

[11] I know of no other manner or supervision. 
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BY COUNSEL: 


May I inquire whether the rating is determined by 
security officers of this district? and then presented to the 
Civil Service Commission or whether the Civil Service Com- 
mission determines your rating. 


BY SPECIAL INQUIRY OFFICER: 


I must refer you to my previous answer. 


BY COUNSEL: 


May I inquire as to the manner in which cases are 
assigned to you. Are they assigned by the District Director 
or any employees under this direction and control? 


BY SPECIAL INQUIRY OFFICER: 


To the best of my knowledge, the cases which I hear 
are assigned in rotation to me and other officers in the New 
York Office through employees under the control of the 
District Director. 


BY SPECIAL INQUIRY OFFICER: 


At this time I wish the record to note that counsel had, 
prior to the inception of this hearing, proposed to direct 
such questions as to my authority, in the manner of con- 
ducting this hearing, and my authority itself to so conduct, 
but that after off the record conversation, he deferred ad- 
dressing these questions until the point shown in this tran- 
script or hearing. 


SPECIAL INQUIRY OFFICER TO RESPONDENT: 


Q I show you on page 9 of the Portuguese passport 
just described to you and shown to you nonimmigrant visa 
issued by the American Consulate at Lisbon, Portugal, to 
the bearer of this passport, describing him by the symbol 
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B-1 as a visitor for business under the Immigration and 
Nationality Act which visa was issued on November 3, 
1954 and valid for two years for making any number of 
applications for admission to this country. Will you go 
over the information as set forth in the visa and tell me 
whether this visa was issued to you. 


BY COUNSEL: 
I object to the question. 


BY SPECIAL INQUIRY OFFICER: 


Overruled. 


BY COUNSEL: 
I advise respondent not to answer the question. 


[12] BY RESPONDENT: 


A On advice of my attorney I will not answer that 
question. 


SPECIAL INQUIRY OFFICER TO RESPONDENT: 


Q Do you deny that this nonimmigrant visa just de- 
scribed was issued to you by the American Consulate or 
an employee of the Consulate at Lisbon, Portugal? 


BY COUNSEL: 
I object to the question. 


BY SPECIAL INQUIRY OFFICER: 


Overruled. 


BY COUNSEL: 
I advise the respondent not to answer the question. 


A -4¢ = A 
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BY RESPONDENT: 


A On advice of my attorney, I will not answer that 
question. 


SPECIAL INQUIRY OFFICER TO RESPONDENT: 


Q I show you a temporary entry permit issued by the 
American Consulate at Lisbon, Portugal, to a person of 
your name bearing +V-447464 containing certain iden- 
tifying information, and showing in addition that this per- 
son was admitted to the United States at New York, N. Y. 
On November 5, 1954, as a visitor for business until Febru- 
ary 5, 1955. Will you go over the information with the inter- 
preter contained on this temporary entry permit on Form 
FS-257a and tell me whether said information relates to 
you? 


BY COUNSEL: 
I object to the question. 


BY SPECIAL INQUIRY OFFICER: 


Overruled. 


BY COUNSEL: 


I advise the respondent not to answer the question. 


BY RESPONDENT: 


A I will not answer that question because my attorney 
advised me not to do so. 


[13] BY SPECIAL INQUIRY OFFICER: 


I believe at this point in the proceedings before any 
further questions are directed to the respondent as to his 
entry into the United States and his status here, that it 
will be necessary for identification of the sworn statement 
made on October 21, 1955, by a person of the respondent’s 
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name be made by the Government Officer who conducted 
the questions at Buffalo, New York. For this purpose I 
shall adjourn this hearing without date and subject to the 
call of the Government in order that that Government Offi- 
cer might be present. 
SPECIAL INQUIRY OFFICER TO COUNSEL: 

Q Is that satisfactory to you, sir? 

A May I ask whether, may I look at the... 
BY SPECIAL INQUIRY OFFICER: 


Yes, sir. 


SPECIAL INQUIRY OFFICER TO RESPONDENT: 


Q I wish to advise you that I have adjourned your 
case for further hearing at a date to be set by the Govern- 
ment, and you will receive a further notice of this ad- 
journed hearing. You must appear at the time, place and 


date set out in your notice. Do you understand? 
A I understand. 


BY SPECIAL INQUIRY OFFICER: 
Very well. This hearing stands adjourned. 


[14] CONTINUED HEARING 
File Nc.: A 8 889 267 

Special Inquiry Officer: Bertram M. Bernard 
Transcriber: Mildred Nussbaum 

Date: January 18, 1956 

Place: 70 Columbus Ave., N. Y. 23 


Counsel: J. J. Kilimnik, Esq. 
2204 Pine Street 
Philadelphia 3, Pa. 
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Language: Portuguese 
Interpreter: Anthony Alveranga 


SPECIAL INQUIRY OFFICER TO RESPONDENT 
(THROUGH INTERPRETER) : 


Q Are you the same person who appeared before me 
in a hearing in a deportation proceeding on December 30, 
1955? 

A Yes. 

Q Will you please stand once more and raise your 
right hand, sir. Do you solemly swear that the testimony 
you are about to give in this proceeding will be the truth, 
the whole truth and nothing but the truth, so help you God? 

A I do. 

Q Please repeat your full, true and correct name. 

A MANUEL CRISTOVAO DE SOUSA 

GUERREIRO. 


BY COUNSEL: 


Mr. Bernard, I notice that after reading the transcript 
of the last hearing, when I made objections to your ques- 
tions and advised the respondent not to answer the ques- 
tion, that I had inadvertently omitted to give my reason for 
the objection and for the advice to the respondent and that is 
my reasons for the objections and my reason for the advice 
given to the respondent not to answer was based on the 
fact that the answer [15] would tend to incriminate him. 
It was clearly my intention to do so and I was very much 
of the impression that I had made those objections on that 
ground and had so advised the respondent but apparently, 
after reading the transcript, it was apparently my... 
that does not appear there and a reading of. . . a listen- 
ing to the record of the hearing, it appears that I did not 
include such a reason. I respectfully ask your permission 
to correct this inadvertence and to add to my objection, the 
reason for the objection, to wit, I am objecting on the 
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ground that the answer would tend to incriminate the 
respondent and that my advice to him which I gave that 
he should not answer the question was based on the fact 
that the answer would tend to incriminate him. 


BY SPECIAL INQUIRY OFFICER: 


Since such objection must be made personally by the 
respondent or alien or the gentleman who appears before 
me himself whether or not you give him such advice I can 
entertain such objection only at the time it is made and 
not retrospectively but only as to any questions which I 
addressed to him and which he will refuse to answer on that 
ground specifically stated. Therefore, I cannot entertain 
your motion favorably as to consider any previous objec- 
tion made to the questions previously addressed to the re- 
spondent in view of his failure to make an objection on 
that specific ground, namely, incrimination. 


BY COUNSEL: 


I wish again to call your attention to the fact that I 
had several other hearings at this office and that my objec- 
tions to those hearings and my advice to them were the same 
with the exception that I have included the reasons for my 
objection and the reason for my advice and this was clearly 
an oversight on my part and I was clearly of the impres- 
sion that I had so indicated and apparently a reading of 
the transcript indicated otherwise and it was solely an 
oversight of counsel and I feel that I am entitled to make 
a correction to it and that you could then ask the interpre- 
ter to advise the respondent as to what had occurred and 
as to whether my desire to add my reason for the objection 
and my reason for my advice to him and whether he adopts 
but his refusal to answer is given because the answer would 
tend to incriminate him. I think it would be only fair to 
do that because it was an oversight on my part and not on 
his. I say I assure you that it was my intention to do that 
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because there’s certainly a clear distinction as to the rea- 
sons given for those objections [16] and I had in my mind 
that distinction and it was a clear oversight on my part. 
The hearing has not been concluded. It is still in process 
and I feel that I be entitled to make any correction of this 
type which is so essential to the respondent’s rights. 


BY SPECIAL INQUIRY OFFICER TO COUNSEL: 


Q In fairness to the respondent, I can advise the inter- 
preter to make known all your representations and to hear 
what he has to say about it and make my ruling in respect 
to his own objections. Is that satisfactory? 

A That will be satisfactory. 


BY SPECIAL INQUIRY OFFICER: 


The interpreter is instructed to make known what he 
has heard Mr. Kilimnik tell me. 


BY RESPONDENT: 


I refuse to answer these questions you asked me before 
on the ground that my answers would tend to incriminate 
me. 


SPECIAL INQUIRY OFFICER TO RESPONDENT: 


Q I have here a letter addressed to a person of your 
name dated January 6, 1956, and directing the appearance 
of such person to appear at this office on January 18, today, 
at 1:00 o’clock in the afternoon. Did you receive this letter 
to appear? 

A Yes. 

Q According to this letter addressed to you at 104-35 
150th Street, Jamaica, Long Island, New York, a copy of 
the same was sent to Mr. Kilimnik, the attorney who now 
represents you and another copy to the National Surety 
Corporation. Is that correct? 
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A I didn’t notice it. 

Q This letter dated January 6, 1956, as so indicates 
according to the names of the people I have mentioned or 
the company and the addresses, are you released from the 
custody of the Immigration and Naturalization Service 
under bonds? 

A Yes. 

Q Are you under $500 bond? 

A Yes. 

Q Have you been bonded by the National Surety Cor- 
poration? 

A I believe so. I don’t know the name of the company. 

Q I have here a bond conditioned for the delivery of 
an alien on [17] Form I-353 issued by the National Surety 
Corporation of 110 John Street, New York City in the sum 
of $500. This bond was issued to guarantee the delivery of 
one Manual Cristovao Guerreiro in connection with immi- 
gration proceedings and describes that person as an alien, 
aged 30 years, a native of Portugal, who arrived at the 
port of New York, New York, by plane on November 5, 
1954. This bond is dated November, 1955. Is this the docu- 
ment which guarantees your appearance here today? 


BY COUNSEL: 


I object to the question on the ground that the answer 
would tend to incriminate him. 


BY SPECIAL INQUIRY OFFICER: 


Your objection is overruled. 


SPECIAL INQUIRY OFFICER TO RESPONDENT: 


Q I refer you again to the Portuguese passport num- 
ber 153/54 issued to a person having a name similar to 
yours on April 8, 1954 at Faro, Portugal and I call your 
particular attention to page 3 of this passport which con- 
tains a photograph and a signature of the person to whom 
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this passport was issued and I ask you to tell me after look- 
ing at this photograph and the signature whether it is your 
photograph and whether it is your signature? 


BY COUNSEL: 


I object to the question on the ground that the answer 
would tend to incriminate him. 


BY SPECIAL INQUIRY OFFICER: 


Overruled. 


BY COUNSEL: 


I advise the respondent not to answer the question on 
the ground that the answer would tend to incriminate him. 


BY RESPONDENT: 


On advice of my attorney, I refuse to answer that 
question on the ground that my answer would tend to in- 
criminate me. 


SPECIAL INQUIRY OFFICER TO INTERPRETER: 


Will you please translate for me for the record on 
page 2 of [18] this passport which I have called to the 
attention of the respondent the identifying features or 
items of the person to whom this passport was issued with 
sole reference to the special reference of the date of birth, 
the color of eyes, the color of hair and the complexion. 


BY COUNSEL: 


I object to the question on the ground that the docu- 
ment has not been properly identified and it would be im- 
proper to read from the document until it has been iden- 
tified in the proper manner. 


BY SPECIAL INQUIRY OFFICER: 
Overruled. 
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BY INTERPRETER: 


Profession—industrialist 

Date of birth—June 28, 1925 
Height—1 meter and 62 centimeters 
Color of eyes—brown 

Color of hair—the same 
Complexion—natural 


BY SPECIAL INQUIRY OFFICER: 


From my personal examination of the respondent who 
is sitting before me and the photograph which appears on 
page 3 of the Portuguese passport to which I have been 
referring, as well as the description translated to me from 
page 2 it is my conclusion that this photograph and the 
description is that of the respondent who is appearing be- 
fore me in this proceeding, and that this Portuguese pass- 
port was issued to him. 


BY COUNSEL: 


I object to the insertion of your statement in the 
record. I feel that this conclusion in the form of your state- 
ment is one that could only be determined by formal testi- 
mony. There has been on identification of this document 
and that any conclusion on your part based on what appears 
in that document as applied to the respondent is without 
any sound basis in fact or law. I move that it be stricken 
from the record. 


BY SPECIAL INQUIRY OFFICER: 


Your objection and motion Mr. Kilimnik are over- 
ruled. The Portuguese passport number 153/54 issued to 
Manuel Cristovao De Sousa Guerreiro at Faro on April 8, 
1954, will be entered into evidence and identified as Ex- 
hibit 2. 


BY COUNSEL: 


I further wish to add to my objections the fact that 
the description [19] translated by the interpreter as to the 


—— os , 
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height of the person referred to in the passport is stated 
there as number 1, 62. There is no reference to the word 
centimeters as indicated by the interpreter. I find that the 
photograph shown in the passport you referred to, Mr. 
Bernard, is not a likeness of the respondent although I sub- 
mit that my personal viewpoint is as proper a basis as 
perhaps your own conclusion. I realize that but I do not 
find the resemblance that you do on that, so that I do not 
think that there has been any identification which could 
form any resemblance on which your conclusion could be 
based. I therefore again move to strike from the record 
your conclusion and statement as to the photograph and 
the description as being similar or identifying the respon- 
dent with the photograph and the information contained 
in the passport which you have referred. 


BY SPECIAL INQUIRY OFFICER: 


I am mindful of your comment Mr. Kilimnik and I 
wish to advise you that I have ignored the description as 
to height since I am not aware of the English or American 
equivalent of the Spanish measurements. However, from 
the other items of description with which I am familiar 
and essentially the photograph itself which in my judgment 
bears the likeness and very good likeness of the respondent 
thereto, it is my judgment that this is his passport and 
that is why I have entered it and your objection is over- 
ruled. 


SPECIAL INQUIRY OFFICER TO RESPONDENT: 


I repeat that the passport has been entered into evi- 
dence and identified as Exhibit 2. 


BY COUNSEL: 
I again move to strike that exhibit from the record. 


BY SPECIAL INQUIRY OFFICER: 
Overruled. 
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SPECIAL INQUIRY OFFICER TO RESPONDENT: 


Q I show you now the temporary entry permit number 
V-447464 on Form FS-257a issued to one, Manuel Cris- 
tovao De Sousa Guerreiro, on the reverse side of which 
there is contained a photograph together with a signature 
both on the photograph and above it. Will you look at this 
temporary entry permit please, particularly the photograph 
and the signature thereon and tell me whether both the 
signature and the photograph are yours? 


[20] BY COUNSEL: 


I object to the question and advise the respondent not 
to answer the question on the ground that the answer would 
tend to incriminate him. 


BY RESPONDENT: 


I refuse to answer that question on the advice of my 
attorney on the ground that my answer would tend to 
incriminate me. 


BY SPECIAL INQUIRY OFFICER: 


From my examination of the photograph as well as 
the descriptive matter which appears upon the face of the 
temporary entry permit, FS-257a describing the person 
named therein as having brown eyes, brown hair, 5’4” in 
height, medium complexion and male sex, I conclude that 
this temporary entry permit was issued to the respondent 
and the same will be entered into evidence as Exhibit 3. 


BY COUNSEL: 


I object to the admission of this document in evidence 
on the ground that it has not been properly identified. 


BY SPECIAL INQUIRY OFFICER: 
Overruled sir. 


Zila 
SPECIAL INQUIRY OFFICER TO RESPONDENT: 


Q I wish to advise you that the law provides that in 
any deportation proceeding against any person, that per- 
son, that person must prove the time, place and the manner 
in which he entered this country. I ask you therefore, in 
what manner did you enter the United States? 


BY COUNSEL: 


I object to the question and advise the respondent not 
to answer the question on the ground that the answer 
would tend to incriminate him. 

Of course, these objections I have been making and the 
advice to the respondent not to answer are based on the 
section accorded by the self-incrimination clause of the 
fifth amendment of the Constitution of the United States. 


BY SPECIAL INQUIRY OFFICER: 


I understand that sir. 


BY RESPONDENT: 


[21] A I refuse to answer that question on the ground 
that my answer would tend to incriminate me. 


SPECIAL INQUIRY OFFICER TO RESPONDENT: 
Q When did you enter the United States? 


BY COUNSEL: 


I object to that question and I advise the respondent 
not to answer the question under the section of the self- 
incrimination clause of the fifth amendment of the Consti- 
tution on the ground that the answer would tend to incrimi- 
nate him. 


BY RESPONDENT: 


A IJ refuse to answer that question on the ground that 
my answer would tend to incriminate me. 
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SPECIAL INQUIRY OFFICER TO RESPONDENT: 
Q When did you last enter the United States? 


BY COUNSEL: 

I object to the question on the same grounds as previ- 
ously set forth and I advise the respondent not to answer 
the question for the same reason as previously set forth. 
BY SPECIAL INQUIRY OFFICER: 


Overruled. 


BY RESPONDENT: 

A I refuse to answer that question on the ground that 
my answer would tend to incriminate me. 
SPECIAL INQUIRY OFFICER TO RESPONDENT: 

Q Where did you last enter the United States? 


BY COUNSEL: 


I object to the question for the same reasons previously 
given and advise the respondent not to answer the ques- 
tion on the same grounds previously set forth. 


BY RESPONDENT: 


A I refuse to answer the question on the same grounds 
that I stated before on the ground that my answer would 
tend to incriminate me. 


[22] SPECIAL INQUIRY OFFICER TO RESPOND- 
ENT: 


Q I show you once again the record of a sworn state- 
ment consisting of five pages and I ask you—the record of 
five pages made on October 31, 1955 at Buffalo, New York 
by a person known as Manuel Cristovao De Sousa Guer- 
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reiro before an immigration officer in the Portuguese lan- 
gauge through the services of an interpreter. I ask you to 
tell me whether the signature of that person appearing on 
page 5 of this record is your full signature? 


BY COUNSEL: 


I object to the question and advise the respondent not 
to answer the question for the same reasons previously 
given. 


BY SPECIAL INQUIRY OFFICER: 


Overruled. 


BY RESPONDENT: 


I refuse to answer that question on the ground that 
my answer would tend to incriminate me. 


SPECIAL INQUIRY OFFICER TO RESPONDENT: 


Q I show you the initials M. C. 8. G. which appear on 
the first four pages of this record of sworn statement made 
on October 31, 1955 at Buffalo, New York and ask you if 
those initials are yours and in your handwriting? 


BY COUNSEL: 


I object to the question and advise the respondent not 
to answer the question on the ground that the answer 
would tend to incriminate him. 


BY SPECIAL INQUIRY OFFICER: 


Overruled. 


BY COUNSEL: 


I further object to that question and the previous one 
directed in connection with this statement which you re- 
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ferred to on the ground that it has not been properly identi- 
fied. 


BY SPECIAL INQUIRY OFFICER: 
Overruled: 


BY RESPONDENT: 


[23] A I refuse to answer that question on the ground 
that my answer would tend to incriminate me. 


BY SPECIAL INQUIRY OFFICER: 


From my examination of the signature appearing on 
page 5 of this sworn statement to which I have been refer- 
ring as well as the initials appearing on the first four pages 
of such statement, and on the basis of the examination made 
of the signature appearing in the Portuguese passport 
+153/54 and the signature appearing both on the photo- 
graph, on the temporary entry permit numbered V-447464 
as well as the signature appearing over the photograph and 
upon the basis of my comparison of these signatures with 
each other, it is my conclusion that the record of the sworn 
statement made on October 31, 1955 at Buffalo, New York 
was made by the respondent and said record of sworn 
statement therefore will be entered into evidence as Ex- 
hibit 4. I shall add at this time that in addition to the analy- 
sis of the signatures, and handwriting, of these signatures 
as well as the scrutiny of the photographs appearing upon 
the temporary entry permit and Portuguese passport, I 
have observed the similarity of names in all three docu- 
ments referred to. I repeat therefore that it is my conclu- 
sion that the record of the sworn statement does relate to 
the respondent and such statement made on October 31, 
1955 will be entered into evidence as Exhibit 4. 


BY COUNSEL: 
I object to the conclusion which you have stated for 
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the record as to the examination of the various signatures 
that you referred to and move that it be stricken from the 
record on the ground that in order to properly identify— 
that there has been no identification of the signatures of 
any of the documents you referred to and your conclusion 
is therefore not properly made. I also object to the—to your 
conclusion as to the identity of the respondent with the 
photograph which you referred to as being attached to the 
exhibits and your conclusicn thereon and also your con- 
clusion as to the similarity of names as identifying the 
respondent with the signatures that you referred to and I 
move that your conclusions and statements made for the 
record be stricken from the record. 


BY SPECIAL INQUIRY OFFICER: 

Overruled. Your objection is overruled and your mo- 
tion is denied. 
BY COUNSEL: 


I also object to the admission of the sworn statement 
which [24] you referred to into evidence, first, because 
it has not been properly identified. 


BY SPECIAL INQUIRY OFFICER: 
Overruled. 


SPECIAL INQUIRY OFFICER TO COUNSEL: 


Q If a finding of deportability is made in this matter, 
Mr. Kilimnik, do you wish to make application for any dis- 
cretionary relief from deportation? 

A As far as I know, there is no application to be pre- 
sented except for the termination of the proceeding by way 
of motion. 


SPECIAL INQUIRY OFFICER TO RESPONDENT: 


Q If you are found to be deportable sir, you have a 
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right to name the country to which you wish to go in the 
event that you are ordered deported. Do you wish to name 
any such country? 


BY COUNSEL: 


I object to the question and I advise the respondent 
not to answer the question on the ground previously stated. 


BY SPECIAL INQUIRY OFFICER: 


Your objection is overruled. 


BY RESPONDENT: 


A I refuse to answer the question on the ground that 
my answer will tend to incriminate me. 


SPECIAL INQUIRY OFFICER TO COUNSEL: 


Q Do you wish to address any questions to the respond- 
ent sir? 
A Nosir. 


SPECIAL INQUIRY OFFICER TO RESPONDENT: 


Q Are there any statements that you wish to make to 
me sir? 
A us 


BY COUNSEL: 


A Sir, I feel that there are no further statements to 
be made by either the respondent or myself. However, I do 
desire to move for the dismissal of the proceedings on the 
ground that there—that the government has failed to sus- 
tain the [25] charge against the respondent. 


BY SPECIAL INQUIRY OFFICER TO COUNSEL: 


Q Your motion for such a decision at this time is de- 
nied. I shall defer my decision and you will be served with 
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a written copy of the same and have the usual time within 
which to file exceptions under the law. Is that understood 
Mr. Kilimnik? 

A May I also request that I be furnished with a copy 
of the transcript of these hearings. 


BY SPECIAL INQUIRY OFFICER: 
Your request is noted. 
THIS HEARING IS CONCLUDED. 


DECISION OF SPECIAL INQUIRY OFFICER 


UNITED STATES DEPARTMENT OF JUSTICE 
Immigration and Naturalization Service 


Jan. 24, 1956 
File No.: A 8 839 267 (New York) 


In re: MANUEL CRISTOVAO DE SOUSA GUER- 
REIRO 


In Deportation Proceedings 


In Behalf of Respondent: J. J. Kilimnik, Esq. 
2204 Pine Street 
Philadelphia 3, Pa. 
Charges: 
Warrant: Section 241(a) (9) of the Act of 1952— 
Failed to comply with conditions of status 
—visitor for business under Section 
101(a) (15) (B) of the Act 


Lodged: None. 


Application: Termination of proceedings 
Detention Status: Released under $500 bond 
Warrant of Arrest Served: November 1, 1955 
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Discussion: This record relates to a male respondent 
who appeared for hearing before the undersigned on De- 
cember 30, 1955 and again on January 18, 1956 in connec- 
tion with deportation proceedings instituted by the issuance 
of a warrant of arrest on October 30, 1955, charging re- 
spondent with deportability by reason of his failure to 
comply with the conditions of his alleged status as a non- 
immigrant alien visitor. The respondent testified that his 
name was Manuel Cristovao De Sousa Guerreiro and that 
he had received mailed notices from the Immigration and 
Naturalization Service calling for his appearances in these 
hearings. Upon being advised of the nature of the charge of 
deportability against him, respondent acknowledged his 
understanding thereof. As to all other questions addressed 
to him with respect to the service of the warrant of arrest 
upon him and the issues of alienage and deportability, the 
respondent declined to testify or to answer such questions 
upon the advice of his counsel. In addition, counsel raised 
the question as to the authority of the special inquiry officer 
to conduct hearings in the instant proceeding. The respond- 
ent was confronted with and asked to identify a passport 
issued by the government of Portugal on April 8, 1954, 
containing the photograph and signature of the person to 
whom the same was issued, and he was asked further to 
identify a temporary entry permit (Form FS-257a) issued 
by an American Consul at Lisbon, Portugal in conjunction 
with a nonimmigrant visa endorsed in the passport. Both 
passport and entry permit were issued to a person possess- 
ing the same name as the respondent and both bore descrip- 
tive data, observed to tally with the appearance and 
physical characteristics of the repondent. The respondent 
refused to state whether or not these documents, the photo- 
graphs, signatures or description noted therein related to 
him. Upon scrutiny of the respondent and comparison of 
the photographs in both documents with the respondent, in 
addition to noting the physical description detailed therein, 
the undersigned has determined that the respondent is the 
person to whom both the Portuguese passport and the entry 
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permit were issued. It is further concluded that the in- 
formation contained therein relates to him. In this connec- 
tion, there is authority for presuming that identity of name 
is identity of person. (Stebbins v. Duncan, 108 U. S. 32.) 
Furthermore, the respondent bears the burden of proof in 
establishing the time, place and manner of his entry into 
the United States and, bearing thereon, consideration must 
be given to any entry document pertaining to such entry. 
(Section 291 of the Immigration and Nationality Act.) 
Thus, in having determined that the nonimmigrant visa 
contained in the passport and the temporary entry permit 
are the respondent’s, it is incumbent upon the undersigned 
to make use of the same in this proceeding. 

Upon confrontation with a record of a sworn state- 
ment made by a person of similar name as the respondent 
before an immigration officer on October 31, 1955, at Buf- 
falo, New York, the respondent declined to testify whether 
the statements contained therein were made by him and 
whether the signature of the person who subscribed thereto 
or the initials contained on the foot of each of the first four 
pages of the record, consisting in its entirety of five pages, 
were in his handwriting. On the basis of a comparison and 
analysis by the undersigned of the handwriting and signa- 
tures contained in the passport and temporary entry per- 
mit and the signature and initials written in the record of 
the statement furnished on October 31, 1955, it was con- 
cluded that all of said signatures were in the handwriting 
of the same person, identified as the respondent. Accord- 
ingly, said record of October 31, 1955 was entered into evi- 
dence, Inasmuch as identification of the said statement has 
been made, consideration may be given to the contents 
thereof to determine whether the same contains sufficient 
evidence of deportability. Respondent was given ample 
opportunity to examine the statements attributed to him as 
to the circumstances of his birth, nationality, arrival in the 
United States and the alleged failure to comply with the 
conditions of his admission into this country. He chose not 
to testify. By his silence he has given probative weight to 
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the documents and their contents that they might otherwise 
not have. (U.S. ex rel Bilokumsky v. Tod, 263 U.S. 149. 
See also Matter of M. B. ,5LE&N Dec. 738.) 

From all of the foregoing, it is established that the re- 
spondent is a 30 year old single male alien, a native and 
citizen of Portugal, who last entered the United States by 
plane at the port of New York, New York on November 5, 
1954, and who was duly admitted as a visitor for business 
for a period of three months under the provisions of Section 
101(a) (15) (B) of the Immigration and Nationality Act. 
Is is further established that the respondent received no 
extension of his temporary stay beyond February 5, 1955 
and that he has remained in the United States continuously 
since that date without authority. Having failed to depart 
from this country on or before the expiration of his al- 
lotted stay, as required by law, the respondent is clearly 
amenable to deportation as charged in the warrant of 
arrest. 

Respondent has made no application for discretionary 
relief from deportation and he declined to furnish any testi- 
mony which might have warranted the granting thereof. 
He also declined to specify any country to which he wished 
to go in the event that his deportation was ordered, although 
he was offered the opportunity to express such a choice. 
The objections of counsel to the authority of the under- 
signed to act in this proceeding have been amply answered 
by the Supreme Court of the United States in Marcello v. 
Bonds, 75 Sup. Ct. Rep. 757 (1955). 


The following findings of fact and conclusions of law 
are hereby drawn: 








FINDINGS OF FACT: 


1) That the respondent is an alien, a native and citi- 
zen of Portugal 


2) That the respondent last entered the United States 
at the port of New York, New York on November 


_— 
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5, 1954, when he was admitted as a visitor for busi- 
ness for a period of three months under the provi- 
sions of Section 101(a) (15) (B) of the Immigra- 
tion and Nationality Act 


That the respondent has remained in the United 
States beyond the period for which his temporary 
admission to this coutry was authorized 


CONCLUSION OF LAW: 
1) That the respondent is subject to deportation under 


Section 241(a) (9) of the Immigration and Nation- 
ality Act, in that, after admission to the United 
States as a nonimmigrant, to wit, a visitor for busi- 
ness, under Section 101(a) (15) (B) of the Act, he 
failed to comply with the conditions of such status 


ORDER: It is ordered that the respondent be deported 


from the United States in the manner provided 
by law on the charge contained in the warrant 
of arrest. 


/s/ BERTRAM M. BERNARD 
Special Inquiry Officer 
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DECISION OF BOARD OF IMMIGRATION 
APPEALS 


U.S. DEPARTMENT OF JUSTICE 


May 25, 1956 
File: A-8839267—New York 


In re: MANUEL CRISTOVAO DE SOUSA GUER- 
REIRO 


In Deportation Proceedings 


In Behalf of Respondent: J.J. Kilimnik, Esq. 
2204 Pine Street 
Philadelphia 3, Pennsylvania 
(Heard: March 19, 1956) 
In Behalf of the Service: Herman I. Branse 
Service Representative 
(Heard: March 19, 1956) 
Charges: 
Warrant: Section 241(a) (9) of the Act of 1952— 
Failed to comply with conditions of status 
—visitor for business under Section 
101(a) (15) (B) of the Act. 


Lodged: None. 


Application: Termination of proceedings. 
Detention Status: Released under $500 bond. 


The respondent appeals from an order entered by the 
special inquiry officer, January 24, 1956, directing his de- 
portation on the charge stated in the warrant of arrest. 
Counsel on appeal urges procedural error in the conduct of 
the hearing in that the special inquiry officer relied upon 
an unidentified statement taken voluntarily from the re- 
spondent as evidence of alienage and deportability. 

The respondent during the hearing stood mute, claim- 
ing privilege under the Fifth Amendment to the Constitu- 
tion of the United States. He merely acknowledged his 
name and the fact that he had received notice of the hear- 
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ing. The respondent’s passport was entered as Exhibit 2. 
The evidence of record including the sworn statement en- 
tered as Exhibit 4 establishes that respondent is a native 
and citizen of Portugal who last entered the United States 
by plane at the port of New York on November 5, 1954 
and was admitted as a visitor for business for a period of 
three months under the provisions of Section 101(a) (15) 
(B) of the Immigration and Nationality Act. It also shows 
that the respondent received no extension of his temporary 
stay beyond February 5, 1955. He has remained in the 
United States continuously since that date without author- 
ity. The evidence affirmatively establishes respondent’s de- 
portability under Section 241(a) (9) of the Immigration 
and Nationality Act. 

We have carefully considered counsel’s objection to the 
use of the statement (Ex. 4) as evidence establishing re- 
spondent’s alienage and his deportability. We considered a 
similar question raised by counsel in Matter of P—, 
0400/57668, Int. Dec. , B. J. A., February 28, 1956. 
Relying on the case of Caetano v. Shaugnessy, 133 F. Supp. 
211 (S. D. N. Y. July 29, 1955) we held that the special 
inquiry officer was entirely justified in inferring from the 
alien’s adamant refusal to testify that answers to the pro- 
pounded questions would have established alienage and de- 
portability as set forth in the preliminary statement. We 
have also had occasion to answer a similar objection of 
counsel in a case represented by him.’ Accordingly, we find 
no error on the part of the special inquiry officer in his 
finding that respondent is an alien subject to deportation 
under Section 241(a) (9) of the Immigration and Nation- 
ality Act. The appeal will be dismissed. 


ORDER: It is ordered that the appeal be and the same is 


hereby dismissed. 
CHAIRMAN 


1 Matter of M-L-, A-10335031 (B. I. A., May 1956). 
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Record of the United States District Court 
for the District of Columbia 
Civil Action No. 4228-56 


COMPLAINT 


The plaintiff, by his attorneys, respectfully alleges: 

1. That this is an action for declaratory judgment 
under the Declaratory Judgment Act (28 U.S. C. 2201) 
and for review under the Administrative Procedure Act 
(5 U.S. C. 1001 et seq.). 


2. That the defendant is the Attorney General of the 
United States and is charged with the statutory duty to 
determine, after appropriate hearings, whether aliens are 
to be deported from the United States. 


3. That deportation proceedings were commenced 
against the plaintiff on October 30, 1955, upon the charge 
that he was subject to deportation because, after admis- 
sion to the United States as a visitor for business, under 
Section 101(a) (15) (B) of the Immigration and National- 
ity Act, he failed to comply with the condition of said status. 


4, That hearings were held in deportation proceedings 
on December 30, 1955, and January 18, 1956, at New York, 
New York, before Special Inquiry Officer Bertram M. Ber- 
nard, at the conclusion of which the Special Inquiry Officer 
found that under Section 241(a) (9) of the Immigration 
and Nationality Act, the plaintiff was subject to deporta- 
tion on the ground that after admission to the United States 
as a non-immigrant, to wit, a visitor for business, under 
Section 101(a) (15) (B) of the Act, he failed to comply 
with the conditions of said status. He thereupon ordered 
that the plaintiff be deported from the United States. 
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5. That the plaintiff’s appeal from the said order of 
the Special Inquiry Officer was dismissed by the Board of 
Immigration Appeals on May 25, 1956. 


6. That the deportation hearing granted to the plain- 
tiff was conducted by a Special Inquiry Officer not appointed 
as an Examiner in conformity with the Administrative 
Procedure Act and the said Special Inquiry Officer was 
subject to the control of superior officers including the Dis- 
trict Director who engaged in prosecuting and investiga- 
tory functions. 


7. That Section 11 of the Administrative Procedure 
Act provides for the appointment of qualified Examiners 
by the Civil Service Commission. 


8. That the plaintiff believes and, therefore, avers that 
the Special Inquiry Officer who conducted the within pro- 
ceedings in the Immigration and Naturalization Service 
was not appointed and qualified by the Civil Service Com- 
mission as an Examiner under Section 11 of the Adminis- 
trative Procedure Act. 


9. That the hearings conducted by the said Special 
Inquiry Officer in violation of Section 11 of the Adminis- 
trative Procedure Act diminished the constitutional right 
of the plaintiff contrary to Section 12 of said act. 


10. That the aforesaid hearings were unfair because 
of failure to comply with the Administrative Procedure Act. 


11. That the hearings afforded the plaintiff were in 
violation of Section 242(b) (3) of the Immigration and 
Nationality Act of 1952. 


12. That the duty of assigning cases to the Special 
Inquiry Officer who conducted these hearings, and to other 
Special Inquiry Officers in said district, is in the hands of 
certain clerks under the supervision and control of the local 
District Director of the Immigration and Naturalization 
Service. Under the circumstances, this instant case is 
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clearly distinguishable from Marcello v. Bonds, 349 US 
302, where no testimony was presented or was in the record 
relating to the extent of the control of the Special Inquiry 
Officer by the local District Director. 


13. That there is no specific authority granted to the 
Commissioner of Immigration and Naturalization or the 
Attorney General by the Immigration and Nationality Act 
of 1952 to appoint Special Inquiry Officers for the purpose 
of hearing deportation proceedings, and the hearings con- 
ducted by a Special Inquiry Officer appointed by the Com- 
missioner of Immigration and Naturalization were, there- 
fore, null and void. 


14. That the Special Inquiry Officer used and admitted 
into evidence a warrant of arrest, a record of sworn state- 
ment, a passport and a temporary entry permit, none of 
which was identified in any manner whatsoever. 


15. That by reason of the plaintiff’s refusal to testify 
on the ground that the answers to any questions propounded 
to him by the Special Inquiry Officer would tend to in- 
criminate him, the Special Inquiry Officer inferred that the 
answers, if given, would have admitted the facts contained 
in said documents. 


16. That said inference by the said Special Inquiry 
Officer was improper and contrary to law. 


17. That the Supreme Court of the United States in 
the case of Slochower v. Board of Education of New York, 
350 US 551, 100 S. Ct. 450, decided April 9, 1956, con- 
demned the practice of such an inference saying (pages 
454, 455): 


“At the outset we must condemn the practice of imput- 
ing a sinister meaning to the exercise of a person’s 
constitutional right under the Fifth Amendment. The 
right of an accused person to refuse to testify, which 
had been in England merely a rule of evidence, was 
so important to our forefathers that they raised it to 
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the dignity of a constitutional enactment, and it has 
been recognized as ‘one of the most valuable preroga- 
tives of the citizen.’ Brown v. Walker, 161 US 591, 
610 40 L. ed. 819, 825, 16 S. Ct. 644. We have re- 
affirmed our faith in this principle recently in Quinn 
v. United States, 349 US 155, 99 L. ed. 964, 75 S. Ct. 
668. In Ullmann v. United States, —— US ——, 100 
L. ed (Advance P. 361), 76 S. Ct. ——, decided last 
month, we scored the assumption that those who claim 
this privilege are either criminals or perjurers. The 
privilege against self-incrimination would be reduced 
to a hollow mockery if its exercise could be taken as 
equivalent either to a confession of guilt or a con- 
clusive presumption of perjury. As we pointed out in 
Ullmann, a witness may have a reasonable fear of 
prosecution and yet be innocent of any wrongdoing. 
The privilege served to protect the innocent who other- 
wise might be ensnared by ambiguous circumstances. 
See Griswold, The Fifth Amendment Today (1955). 


With this in mind, we consider the application of +903. 
As interpreted and applied by the state courts it oper- 
ates to discharge every city employee who invokes the 
Fifth Amendment. In practical effect the questions 
asked are taken as confessed and made the basis of the 
discharge. No consideration is given to such factors 
as the subject matter of the questions, remoteness of 
the period to which they are directed, or justification 
for exercise of the privilege. It matters not whether 
the plea resulted from mistake, inadvertence or legal 
advice conscientiously given, whether wisely or un- 
wisely. The heavy hand of the statute falls alike on 
all who exercise their constitutional privilege, the full 
enjoyment of which every person is entitled to reecive. 
Such action falls squarely within the prohibition of 
Wieman v. Updegraff, 344 US 183, 97 L. ed. 216, 
78 S. Ct. 215, supra.” « « 





44a 


‘Since no inference of guilt was possible from the 
claim before the federal committee, the discharge falls 
of its own weight as wholly without support. There 
has not been the ‘protection of the individual from 
arbitrary action’ which Mr. Justice Cardozo char- 
acterized as the very essence of due process.’ . . .” 


18. That plaintiff has been denied due process of law 
by the said action of the Special Inquiry Officer. 


19. That the decision of the Special Inquiry Officer 
was invalid as it was not based upon reasonable, substantial 
and probative evidence. 


WHEREFORE, plaintiff prays for a judgment: 


(a) Declaring that the hearing herein was unfair, 
null and void; 


(b) Declaring that the deportation order herein 
was null and void; 


(c) Restraining the defendant from apprehend- 
ing and deporting the plaintiff; 

(d) Declaring that the failure to conduct the 
hearing pursuant to the provisions of the Administra- 
tive Procedure Act made the hearings null and void; 


(e) Declaring that the conduct of the hearings by 
a Special Inquiry Officer not qualified or appointed 
under the Administrative Procedure Act was a nullity; 


(f) Declaring that there is no specific authority 
granted by the Immigration and Nationality Act of 
1952 to the Commissioner of Immigration and 
Naturalization or the Attorney General to appoint 
Special Inquiry Officers to conduct deportation pro- 
ceedings and the hearings conducted by a Special In- 
quiry Officer appointed by the Commissioner of Immi- 
gration and Naturalization were therefore null and 
void ; 
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(g) Declaring that the Special Inquiry Officer’s 
inference that the plaintiff’s refusal to testify on the 
ground that the answers would tend to incriminate him 
constituted an admission of guilt was improper and 
contrary to law; 


(h) That plaintiff was deprived of due process 
of law; 


(i) Declaring that the decision of the Special 
Inquiry Officer was invalid as it was not based upon 
reasonable, substantial and probative evidence; and 


(j) For such other and further relief as may be 
appropriate. 


/s/ LAWRENCE POTAMKIN 
Attorney for Plaintiff 
J. J. KILIMNIK 
Of Counsel 


MOTION FOR PRELIMINARY INJUNCTION 


The plaintiff, by his attorneys, moves the Court for 
an order granting a preliminary injunction against the 
defendant, restraining the defendant from apprehending 
and/or deporting the plaintiff pending determination of 
this suit, upon the grounds and in accordance with the 
averments set forth in the complaint. 


/s/ LAWRENCE POTAMKIN, 


Attorney for Plaintiff 
J. J. KILIMNIK, 


Of Counsel 


AFFIDAVIT 


WASHINGTON, DISTRICT OF COLUMBIA: SS 


J. J. KILIMNIK, being duly sworn according to law, 
deposes and says: 


1. That he is of counsel for the plaintiff in the above 
entitled action; 


2. That, as more fully appears from the complaint 
filed herein, a final order of deportation has been entered; 


3. That the defendant, through his subordinates, has 
advised the plaintiff that he is to report for deportation at 


the New York Office of the Immigration and Naturaliza- 
tion Service on October 26, 1956, in complete readiness for 
deportation; 


4. That the plaintiff has never been in conflict with 
the law, is not a member of any subversive organization. 
During the entire immigration proceedings, plaintiff has 
been at liberty on bond. If plaintiff is deported, it will re- 
sult in irreparable damage and injury to him. 


/s/ J. J. KILIMNIK 
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DEFENDANT’S MOTION FOR SUMMARY 
JUDGMENT 


Comes now the defendant and by his attorney the 
United States Attorney moves this Honorable Court for 
summary judgment herein for the reason that there exists 
no genuine issue of material fact and defendant is entitled 
to summary judgment as a matter of law. 


Attached hereto and made a part hereof is the admin- 
istrative record in this case. 


/s/ OLIVER GASCH, 
United States Attorney 

/s/ EDWARD P. TROXELL, 
Principal, Assistant United States 
Attorney 

/s/ BE. RILEY CASEY, 
Assistant United States Attorney 


JUDGMENT 


This cause having come on for hearing on plaintiff’s 
motion for preliminary injunction and the defendant’s 
motion for summary judgment, and the Court having con- 
sidered all of the pleadings, affidavits and evidence and a 
full and complete hearing having been afforded the parties 
thereto, and it appearing that there is no material issue of 
fact, it is by the Court this 20th day of November 1956. 

ORDERED that the plaintiff’s motion for preliminary 
injunction be and the same hereby is denied. 

FURTHER ORDERED that the judgment herein be 
and it is hereby entered for the defendants and the com- 
plaint is hereby dismissed. 

/sf BURNITA SHELTON MATTHEWS 
Judge 
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QUESTIONS PRESENTED 


This appeal is taken from an order entered by the Dis- 
trict Court granting appellee’s motion for summary judg- 
ment and denying appellant’s motion for a preliminary in- 
junction to restrain appellee from deporting appellant. Ap- 
pellant has been found administratively to be deportable as 
an alien admitted temporarily into the United States as a 
non-immigrant visitor for business who remained here be- 
yond the time authorized for his stay. In the opinion of 
the appellee, the following questions are presented: 


1. Whether appointment of the Special Inquiry Officer 
by the Commissioner of Immigration and Naturalization 
was authorized. 

2. Whether an alien’s failure to rebut the statutory pre- 
sumption of illegal presence in the United States arising 
from his deliberate refusal to establish the time, manner 
and place of entry into this country is sufficient to warrant 
deportation as a matter of law. 

3. Whether the documents introduced by the Government 
were properly received into evidence on the basis of iden- 
tifying relationship with the alien supplied by photographs, 
handwriting, physical description and certification. 

4a. Whether an adverse inference to the alien may be 
drawn from his deliberate refusal to answer questions ger- 
mane to the issue on the ground that the Government must 
prove its case. 

4b. Whether an adverse inference to the alien may be 
drawn from his deliberate refusal to answer questions ger- 
mane to the issue on the ground of self-incrimination, when 
evidence independent of such inference is ample to support 
deportation. 


(1) 


Counterstatement of the Case 
Statutes and Regulations Involved 
Summary of Argument 


I. Appointment Of The Special Inquiry Officer By The 
Commissioner Of Immigration And Naturalization Was 


II. Appellalnt’s Refusal To Indicate The Time, Manner And 
Place Of His Entry Into The United States Results In 
A Presumption Of Unlawful Status Which, Without 
More, Authorizes Deportation 


III. The Documents Introduced By The Government Were 
Properly Received Into Evidence 

IV. An Adverse Inference May Properly Be Drawn In De- 
portation Proceedings From The Alien’s Refusal To 
Answer Questions Germane To His Status Within The 


Conclusion 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,630 
Manve. CristopaL De Sousa GUERREIRO, APPELLANT 


Vv. 


Hersert BrowNELL, JR., APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant began judicial proceedings on October 25, 1956, 
by filing a complaint for declaratory judgment and injunc- 
tive relief, alleging, in substance, lack of authority in the 
Special Inquiry Officer to conduct the deportation hearing, 
error in the admission of evidence, denial of opportunity to 
cross-examine, and failure of the Government to carry its 
burden of proof. A temporary restraining order was 
granted appellant on October 26, 1956, pending hearing of 
his motion for preliminary injunction on October 31, 1956. 
On November 13, 1956, the Government’s motion for sum- 
mary judgment was granted, appellant’s injunctive re- 
quest being dismissed. Notice of appeal was filed on No- 
vember 19, 1956. 

(1) 
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Immigration and Naturalization Service File A-8839267 
(0300), which pertains to Manuel Cristobal de Sousa Guer- 
reiro, appellant, indicates the following: Appellant is an 
unmarried male alien, a native and citizen of Portugal 
who entered the United States by plane at the port of New 
York on November 5, 1954, as a duly admitted visitor for 
business under the provisions of Section 101 (a) (15) (B) 
of the Immigration and Nationality Act of 1952. Appel- 
lant’s visit here was limited to three months, and he re- 
ceived no extension of his temporary stay beyond February 
5, 1955. Since that date, he has remained in this country 
continuously without authority. 

On December 30, 1955, a deportation hearing was held in 
New York before a duly appointed Special Inquiry Officer 
of the Immigration and Naturalization Service, appellant 
being present with counsel of his own choosing. The hear- 
ing was conducted through the services of an official inter- 
preter in the Portuguese language. Appellant was sworn, 
gave his full name, said that he understood the charge of 
deportability, and that he had received notice of the hear- 


ing. Beyond that he refused to go, standing mute upon the 
advice of his counsel on the ground that the Government 
must prove its case. He did not, nor did his counsel for 
him, claim the privilege against self-incrimination under 
the Fifth Amendment to the Constitution of the United 
States. Among the questions appellant refused to answer 
were the following: 


1. Whether he was served with a copy of the warrant 
of arrest pertaining to him. (App. 2a, 4a). 

The reverse side of the original of the warrant of 
arrest contained a certification signed by an officer of 
the Immigration and Naturalization Service dated No- 
vember 1, 1955, that he served appellant at Buffalo, 
New York, on the aforesaid date at 11 a.m., and that 
at that time appellant was informed as to the cause of 
arrest, conditions of release, his right to counsel, and 
was furnished with a copy of the warrant. (App. 4a). 

The document was introduced as Government’s ex- 
hibit No. 1. 
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2. Whether he had furnished the information con- 
tained on a sworn statement given on October 31, 1955, 
before an officer of the Immigration and Naturalization 
Service in Buffalo, New York. (App. 6a-8a). 

The document was five pages in length, with appel- 
lant’s initials appearing on each of the first four pages 
and his signature on the fifth. The record indicates that 
the interpreter ‘‘went over’’ the entire statement with 
appellant at the hearing, and that appellant refused 
to deny that the statement was, in fact, his. (App. 7a). 

3. Whether Portuguese passport No. 153/54 issued in 
appellant’s name was his. (App. 9a). 

In addition to appellant’s name on the document, the 
passport contained a photograph and other identify- 
ing information. On page 9 of the Portuguese passport 
was a non-immigrant visa issued by the American Con- 
sulate at Lisbon, Portugal, Nov. 3, 1954, to the bearer 
thereof, describing him as a visitor for business under 
the 1952 Immigration and Nationality Act. (App. 9a- 
15a). 

4. Whether information contained on a temporary 
entry permit issued by the American Consulate at Lib- 
bon, Portugal, to one hearing appellant’s name related 
to appellant. (App. 17a). 

The document contained other identifying informa- 
tion and indicated that the person to whom it applied 
was admitted to the United States at New York, N. Y., 
on November 5, 1954, as a visitor for business until 
February 5, 1955. (App. 17a). 


The hearing was adjourned, reconvening on January 18, 
1956. Appellant again was sworn and stated his full name. 
At this time, counsel for appellant stated that he wished 
to supplement the ground for his objections to the ques- 
tions during the December 30, 1955, portion of the hearing 
with the additional ground of a claim to privilege against 
self-incrimination under the Fifth Amendment, and that 
he wished to relate his reliance upon the additional ground 
back to the earlier hearing date. (App. 19a). The Special 
Inquiry Officer ruled: 
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Since such objection must be made personally by the 
appellee or alien or the gentlemen who appears before 
me himself whether or not you give him such advice I 
can entertain such objection only at the time it is made 
and not retrospectively but only as to any questions 
which I addressed to him and which he will refuse to 
answer on that ground specifically stated. Therefore, 
I cannot entertain your motion favorably as to consider 
any previous objection made to the questions previ- 
ously addressed to the appellee in view of his failure 
to make an objection on that specific ground, namely, 
incrimination. (App. 20a). 


Appellant again refused to answer certain questions, this 
time on grounds of self-incrimination. Among those ques- 
tions were: 


1. Whether the photograph and signature on the 
Portuguese passport were those of appellant. (App. 
22a). 

The passport contained the date of birth, color of 
eyes, color of hair, and complexion of the bearer. The 
bearer’s profession was listed as ‘‘industrialist’’; his 
date of birth as June 28, 1925; his height as one meter 
and 62 centimeters. The Special Inquiry Officer stated 
that from his personal examination of appellant and 
the photograph and description on the passport, he con- 
cluded that the passport had been issued to appellant. 
(App. 24a). 

The document was introduced as Government’s ex- 
hibit No. 2. 


2. Whether the photograph and signature on the 
temporary entry permit were those of appellant. (App. 
26a). 

The Special Inquiry Officer concluded from his ex- 
amination of the photograph, the color of eyes and 
hair, the 5’ 4” height, the complexion and the sex 
listed thereon, that the document related to appellant. 
(App. 26a). 
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The document was introduced as Government’s ex- 
hibit No. 3. 


3. In what time, manner and place appellant entered 
the United States. (App. 27a, 28a). 

Appellant was advised by the Special Inquiry Officer 
that the law places the burden upon the alien to prove 
the time, manner and place of his entry. (App. 27a). 

4. Whether the initials, ‘‘M.C.S.G.,’’ and the signa- 
ture, ‘‘ Manuel Cristobal de Sousa Guerreiro,’’ appear- 
ing on the sworn statement were those of appellant. 
(App. 28a, 29a). 


The Special Inquiry Officer then ruled: 


From my examination of the signature appearing 
on page 5 of this sworn statement to which I have 
been referring as well as the initials appearing on the 
first four pages of such statement, and on the basis of 
the examination made of the signature appearing 
in the Portuguese passport #153/54 and the signa- 
ture appearing both on the photograph, on the tem- 
porary entry permit numbered V-447464 as well as the 
signature appearing over the photograph and upon 
the basis of my comparison of these signatures with 
each other, it is my conclusion that the record of the 
sworn statement made on October 31, 1955, at Buf- 
falo, New York was made by the respondent and said 
record of sworn statement therefore will be entered 
into evidence as Exhibit 4. I shall add at this time 
that in addition to the analysis of the signatures and 
handwriting of these signatures as well as the 
scrutiny of the photographs appearing upon the 
temporary entry permit and Portuguese passport, 
I have observed the similarity of names in all three 
documents referred to. I repeat therefore that it is 
my conclusion that the record of the sworn statement 
does relate to the respondent and such statement 
made on October 31, 1955, will be entered into evi- 
dence as Exhibit 4. (App. 30a). 
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5. Whether appellant wished to name a country to 
which he would wish to go in the event he was found 
to be deportable. (App. 3la). 


In response to a question concerning application for dis- <i 
eretionary relief should appellant be found deportable, 
counsel for appellant indicated that he wished only to move 
for termination of the proceedings on the ground that the 
Government had failed to sustain the burden of proof 
(App. 32a). “a 


STATUTES AND REGULATIONS INVOLVED 


Immigration and Nationality Act of 1952: ~ 
Section 101(a)(15)(B) provides in pertinent part: * 
4 


The term ‘‘immigrant’’ means every alien except an 
alien who is within one of the following classes or non- 4 
immigrant aliens—an alien (other than one coming 
for the purpose of study or of performing skilled or 
unskilled labor or as a representative of foreign press, 
radio, film, or other foreign information media coming 
to engage in such vocation) having a residence in a 
foreign country which he has no intention of abandon- 
ing and who is visiting the United States temporarily 
for business or temporarily for pleasure ; : 


Section 101(b) (4): " 


The term ‘‘special inquiry officer’? means any immigra- 
tion officer who the Attorney General deems specially 
qualified to conduct specified classes of proceedings, 
in whole or in part, required by this Act to be con- 
ducted by or before a special inquiry officer and who 
is designated and selected by the Attorney General, ~ 
individually or by regulation, to conduct such proceed- 
ings. Such special inquiry officer shall be subject to 
such supervision and shall perform such duties, not 
inconsistent with this Act, as the Attorney General 4 
shall prescribe. 
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Section 103(a) provides in pertinent part: 


. . . He (the Attorney General) is authorized . . . to 
appoint such employees of the Service as he deems 
necessary ... 


Section 103(b) provides in pertinent part: 


‘ He (the Commissioner of Immigration and 
Naturalization) shall be charged with any and all re- 
sponsibilities and authority in the administration of 
the Service and of this Act which are conferred upon 
the Attorney General as may be delegated to him by 
the Attorney General or which may be prescribed by 
the Attorney General. 


Section 241(a) (9): 


Any alien ii the United States (including an alien 
crewman) shall, upon the order of the Attorney Gen- 
eral, be deported who—was admitted as a nonimmi- 
grant and failed to maintain the nonimmigrant status 
in which he was admitted or to which it was changed 
pursuant to section 248, or to comply with the condi- 
tions of any such status; 


Section 242(b) provides in pertinent part: 


A special inquiry officer shall conduct proceedings 
under this section to determine the deportability of any 
alien, and shall administer oaths, present and receive 
evidence, interrogate, examine, and cross-examine the 
alien or witnesses, and, as authorized by the Attorney 
General, shall make determinations, including orders 
of deportation. .. . 


Section 242(b) (3) 


The alien shall have a reasonable opportunity to ex- 
amine the evidence against him, to present evidence in 
his own behalf, and to cross-examine witnesses pre- 
sented by the Government; and 


Section 242(b) (4) 


No decision of deportability shall be valid unless it is 
based upon reasonable, substantial, and probative evi- 
dence. 


Section 287 (a) (1) 


Any officer or employee of the Service authorized under 
regulations prescribed by the Attorney General shall 
have power without warrant—to interrogate any alien 
or person believed to be an alien as to his right to be 
or to remain in the United States; 


Section 291 provides in pertinent part: 


. . . In any deportation proceeding . . . against any 
person, the burden of proof shall be upon such person 
to show the time, place, and manner of his entry into 
the United States . . . If such burden of proof is not 
sustained, such person shall be presumed to be in the 
United States in violation of law. 


8 C.F.R. § 9.1(b) (1952) provides in pertinent part: 


The Commissioner may designate, select, and appoint 
as a special inquiry officer any immigration officer 
whom he deems specifically qualified ... 


8 C.F.R. § 242.11(c) (1952): 


Recorded statements.—Whenever, in the course of an 
investigation, information is obtained which indicates 
that the person investigated is subject to arrest and 
deportation, and it is desired to use such information 
as evidence in support of an application for a warrant 
of arrest, such information shall be reduced to writing 
either in narrative or question-and-answer form and 
signed by the person furnishing the information. When- 
ever such recorded statement is to be obtained from 
any person, the investigating officer shall (1) identify 
himself to such person, (2) warn the person that any 
statement made by him may be used as evidence against 
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him in any subsequent proceeding, and (3) place the 
person under oath or affirmation. 


8 C.F.R. § 242.54(b) (1952): 


Use of Prior Statements.—The special inquiry officer 
may enter of record any statement, oral or written, 
which is material and relevant to any issue in the case, 
previously made by the respondent or any other person 
during any examination, investigation, or hearing. If 
objection thereto is made by the alien or his counsel or 
representative, the reasons for the objection, as well as 
the ruling thereon by the special inquiry officer shall be 
made a part of the record. 


SUMMARY OF ARGUMENT 


1. The provisions of the 1952 Immigration and Nation- 
ality Act provide for appointment of Special Inquiry Offi- 
cers by the Commissioner of Immigration and Naturaliza- 
tion. 

2. An alien carries a statutory burden in deportation 
proceedings of proving the time, manner and place of his 
entry into the United States, and his failure to do so gives 
rise to a presumption that his presence within this country 
is in violation of law. Accordingly, appellant’s deliberate 
refusal to comply with the terms of the 1952 Act with re- 
spect to his burden of proof is sufficient, without more, to 
authorize deportation. 

3. The absenee of Government-introduced oral testimony 
to supply document identification does not preclude receipt 
into evidence when the alien refuses to deny application to 
him of the warrant of arrest, passport, temporary entry 
permit and a sworn statement. In any event, sufficient rela- 
tionship between appellant and each Government exhibit 
was established by certification of service, in the case of the 
warrant, and by manifest similarities in signatures and ini- 
tials appearing upon the various documents, as well as pho- 
tographs and physical descriptions. Appellant was in no 
way denied due process of law, and the evidence was rea- 
sonable, substantial and probative. 
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4. An inference adverse to an alien may properly be 
drawn in deportation proceedings from his refusal to 
answer questions germane to the issue, whether or not the 
alien’s muteness is based upon claim to the privilege against 
self-incrimination under the provisions of the Fifth Amend- 
ment to the Constitution of the United States. In this case, 
however, appellant’s refusals to answer pertinent questions 
concerning all four Government exhibits during a portion 
of the hearing were not premised upon privilege, the infer- 
ence clearly being available in such circumstances. 


ARGUMENT 


Before considering appellant’s complaints concerning al- 
leged procedural defects in the deportation hearing, the 
substantive basis upon which the order of deportation rests 
should be stated. At the conclusion of the hearing, the Spe- 
cial Inquiry Officer found appellant to be a 30-year-old 
single male alien, a native and citizen of Portugal, who on 
November 5, 1954, was duly admitted to the United States 
at New York as a visitor for business. Appellant was enti- 
tled to remain in this country for a period of three months. 
Notwithstanding failure to apply for extension of his tem- 
porary stay beyond February 5, 1955, appellant has re- 
mained in the United States continuously since that date 
without authority. The Special Inquiry Officer concluded 
that appellant was deportable pursuant to the provisions 
of Section 241(a)(9) of the 1952 Immigration and Nation- 
ality Act—which provide for deportation of an alien who 
has failed to comply with the conditions of his status within 
this country—inasmuch as appellant remained in the United 
States beyond the time for which he had been admitted. 
Appellant has at no time denied his alienage or his deporta- 
bility nor does he challenge the Special Inquiry Officer’s 
conclusion, but contents himself with complaints of error 
respecting alleged procedural irregularities at the admin- 
istrative proceedings. 
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Appointment of the Special Inquiry Officer by the Commis- 
sioner of Immigration and Naturalization Was Authorized 


At the outset, appellant questions the legality of the de- 
portation hearing itself upon the ground that the 1952 Immi- 
gration and Nationality Act contains no specific authority 
for appointment of a Special Inquiry Officer by the Com- 
missioner of Immigration and Naturalization (Br. Argu- 
ment IV). The Attorney General is authorized by Section 
103(a) of the 1952 Act to ‘‘. . . appoint such employees of 
the Service as he deems necessary... .’’ Section 242(b) 
provides in pertinent part that ‘‘A special inquiry officer 
shall conduct proceedings under this section to determine 
the deportability of any alien ... and, as authorized by the 
Attorney General, shall make determinations, including 
orders of deportation. ...’’ 8 C.F.R. §$9.1(b) provides: 
‘‘The Commissioner may designate, select, and appoint as 
a special inquiry officer any immigration officer whom he 
deems specifically qualified. .. .’’ Accordingly, appoint- 
ment of the Special Inquiry Officer by the Commissioner 
was valid, and appellant’s argument to the contrary is 
without foundation. 

II 


Appellant’s Refusal to Indicate the Time, Manner and Place of 
His Entry Into the United States Results in a Presumption of 
Unlawful Status Which, Without More, Authorizes Deporta- 
tion 
At page 3a of the Appendix, appellant admitted that he 

had received notice to appear on December 30, 1955, for a 

hearing regarding his status and that he understood the 

charge of deportability which the Government had lodged. 

The following statement and question were addressed to 

appellant by the Special Inquiry Officer (App. 27a): 


Q. I wish to advise you that the law provides that in 
any deportation proceeding against any person, that 
person, that person (sic) must prove the time, place and 
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the manner in which he entered this country. I ask you 
therefore, in what manner did you enter the United 
States? 


Counsel objected to the question and advised appellant not 
to answer on the ground that the answer would tend to be 
incriminating. Appellant refused to answer upon that 
basis (App. 27a). The same objections by counsel and re- 
fusals to answer by appellant were recorded at pages 27a 
and 28a of the Appendix in response to questions of the 
Special Inquiry Officer regarding the date and the place of 
appellant’s entry into the United States. Section 291 of the 
1952 Immigration and Nationality Act provides in pertinent 
part: 


...In any deportation proceeding .. . against any per- 
son, the burden of proof shall be upon such person to 
show the time, place, and manner of his entry into the 
United States ... If such burden of proof is not sus- 
tained, such person shall be presumed to be in the 
United States in violation of law. 


Since appellant not only refused to answer specific ques- 
tions as to the time, place and manner of his entry, but 
failed to offer any evidence whatever, he did not carry the 
statutory burden imposed by the 1952 Act. The resultant 
presumption of deportability was never rebutted nor ex- 
plained by appellant, and, indeed, was strengthened by 
Government-introduced evidence. Upon this alone, appel- 
lant is deportable, and the alleged procedural errors per- 
taining to the balance of the hearing afforded him are of 
no moment. 
III 


The Documents Introduced by the Government Were Properly 
Received Into Evidence 


Appeliant urges that he was denied due process of law 
in that the provisions of Section 242(b)(3) of the 1952 Act 
—which provide that the alien shall have a reasonable op- 
portunity to examine the evidence against him, to present 
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evidence in his own behalf, and to cross-examine witnesses 
presented by the Government—were violated, apparently 
upon the theory that the Government introduced no wit- 
nesses in support of its documentary evidence and, hence, 
appellant had no opportunity to cross-examine. (Br. Argu- 
ments I and III). He relies also upon the absence of oral 
testimony as a basis for his argument that the decision of 
the Special Inquiry Officer is not grounded upon reasonable, 
substantial and probative evidence (Br. Argument III). 
The substance of both positions simply is that the Govern- 
ment exhibits were not properly identified before receipt 
into evidence. 

The record indicates that the Government introduced into 
evidence the warrant of arrest, appellant’s passport and 
temporary entry permit, and a sworn statement appellant 
had made to immigration authorities on October 31, 1955. 
In each instance, the document then in question was ten- 
dered to appellant for examination and its terms and con- 
tents were read to him. Invariably, appellant refused to 
answer whether or not the document. pertained to him, was 
made by him, or was issued to him. During the December 
30, 1955, portion of the hearing the reason assigned for 
such refusals was simply that the burden of proof was upon 
the Government (App. 4a). The warrant of arrest was 
accepted into evidence on this date (App. 6a). On January 
18, 1956, the hearing was resumed, and appellant again re- 
fused to answer questions pertaining to his connection with 
his passport, temporary entry permit and sworn statement, 
each refusal now being coupled with a claim of privilege 
against self-incrimination. It is noteworthy that at both 
portions of the hearing, appellant in response to specific 
questions, refused to deny that the documents were in fact 
his or pertained to him. Nonetheless, he complains that 
the documents lacked sufficient identification to be accepted 
into evidence. 

Before considering the question of document identifica- 
tion, it is desirable to determine the nature of deportation 
hearings. They are unquestionably administrative, not 
judicial, proceedings, and, as such, judicial rules of evidence 





14 


do not obtain. The admission of evidence which a court 
would regard as legally insufficient does not vitiate such 
hearings so long as reason and fairness obtain. United 
States ex rel. Impasto v. O’Rourke, 211 F.2d 609 (8th Cir. 
1954), cert. denied, 348 U.S. 827 (1954) ; Singh v. Director, 
96 F.2d 969 (9th Cir. 1938); United States ex rel. Doukas 
v. Wiley, 160 F.2d 92 (7th Cir. 1947). Moreover, procedural 
irregularities would justify intervention only if they re- 
sult in prejudiciality, Conto v. Shaughnessy, 218 F.2d 758 
(2d Cir. 1955), cert. dented, 349 U.S. 952 (1955); United 
States ex rel. Kataliakos v. Jordan, 179 F.2d 422 (7th Cir. 
1950) ; Schoeps v. Carmichael, 177 F.2d 391 (9th Cir. 1949) ; 
Moncado v. Ramsey, 167 F.2d 191 (8th Cir. 1948), which can- 
not be shown here. 

None of the Government exhibits depends for receipt into 
evidence upon its mere offering as such. Each document’s 
connection with appellant was established by certification, 
as in the case of the warrant of arrest, or by indicia of rela- 
tionship such as signatures, photographs, initials, dates, 
and physical descriptions. With respect to the warrant, 


the following appears on pages 4a and da of the Appendix: 


Special Inquiry Officer: The record will be noted at 
this time to show that there is contained on the reverse 
side of the original of the warrant of arrest, Form 1I- 
200 issued by the Immigration and Naturalization Serv- 
ice on October 30, 1955, a certification signed by an of- 
ficer of the Immigration and Naturalization Service 
dated November 1, 1955, that he served upon Manuel 
Cristovoa De Sousa Guerreiro a copy of such warrant 
of arrest at Buffalo, New York, on November 1, 1955, 
at 11 a.m., and that the alien was then informed as to 
the cause of the arrest, the conditions of his release, 
advised of his right to counsel, and furnished with a 
copy of this warrant. Under the circumstances, this 
warrant will be entered into evidence as Exhibit #1. 

Counsel: I object to the admission of the warrant of 
arrest for the reason that it has not been properly 
identified and no proof of service of the warrant has 
been offered. 
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Special Inquiry Officer: Before entering this warrant 
and in consideration of your objection, Mr. Kilimnik, I 
shall ask the respondent some further questions. 

Were you served with a copy of this warrant of 
arrest? 

Counsel: I object to the question. 

Special Inquiry Officer: On what ground, sir? 

Counsel: I feel that a proper manner of proving the 
service of any document is by offering the person who 
made service. It is improper for the government to 
present to, to question the respondent about service of 
any, of this document (sic). The burden of proof is 
on the government. 

Special Inquiry Officer: Your objection in that re- 
spect is overruled. 

Please answer the question. 

Counsel: I advise the respondent not to answer the 
question. 

Respondent: In that case J will not answer the ques- 
tion. 

Special Inquiry Officer: Do you deny that you were 
served with a copy of this warrant of arrest, the orig- 
inal of which I show you on November 1, 1955? 

Counsel: I object to the question. 

Special Inquiry Officer: Overruled. 

Counsel: I advise the respondent not to answer the 
question. 

Respondent: I will then refuse to answer that ques- 
tion on advice of my attorney. 


Appellant also was questioned during the course of the 
December 30, 1955, portion of the hearing about the sworn 
statement. He refused to answer whether or not he had fur- 
nished the information contained within the five pages of 
testimony (App. 6a), and whether or not the initials which 
appeared on the first four pages thereof and the signature 
on the fifth page were in his handwriting (App. 7a). Here 
again, appellant would not deny, however, that the initials 
and signature were not, in fact, his (App. 8a). Appellant 
was asked to examine Portuguese passport +153/54, which 
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was issued in the name of Manuel Cristovoa De Sousa Guer- 
reiro and which contained certain identifying information 
and a photograph, and to disclose whether or not it was 
his passport (App. 9a). He refused to answer the question, 
but would not deny that the document was his (App. 10a). 
The same is true of questions pertaining to the non-im- 
migrant visa on page 9 of the Portuguese passport (App. 
15a). Appellant also declined to state whether or not a 
temporary entry permit issued by the American Consulate 
at Lisbon, Portugal, to Manuel Cristovoa De Sousa Guer- 
reiro, which showed the bearer was admitted to the United 
States at New York, New York, on November 5, 1954, as 
a visitor for business until February 5, 1955, was issued to 
him (App. 17a). 

On January 18, 1956, appellant was again questioned 
about the Portuguese passport. He was specifically re- 
ferred to page 3 which contained a photograph and a sig- 
nature of the person to whom the passport was issued, and 
asked if the photograph and signature were his (App. 22a). 
After appellant’s refusal to answer upon the ground of 
self-incrimination, the following occurred (App. 23a and 
24a): 


Special Inquiry Officer (to interpreter): Will you 
please translate for me for the record on page 2 of this 
passport which I have called to the attention of the 
respondent the identifying features or items of the 
person to whom this passport was issued with sole 
reference to the special reference of the date of birth, 
the color of eyes, the color of hair and the complexion. 

Counsel: I object to the question on the ground that 
the document has not been properly identified and it 
would be improper to read from the document until it 
has been identified in the proper manner. 

Special Inquiry Officer: Overruled. 

Interpreter: Profession—industrialist. Date of birth 
—June 28, 1925. Height—1 meter and 62 centi- 
meters. Color of eyes—brown. Color of hair—the 
same. Complexion—natural. 
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Special Inquiry Officer: From my personal examina- 
tion of the respondent who is sitting before me and the 
photograph which appears on page 3 of the Portuguese 
passport to which I have been referring, as well as the 
description translated to me from page 2 it is my con- 
clusion that this photograph and the description is that 
of the respondent who is appearing before me in this 
proceeding, and that this Portuguese passport was 
issued to him. 


Whereupon, the document was entered into evidence as 
Exhibit 2 over the objection of counsel (App. 24a). The 
precise carefulness to which the Special Inquiry Officer ad- 
hered in insuring fairness and impartiality is illustrated by 
the following at pages 24a and 25a of the Appendix: 


Counsel: I further wish to add to my objections the 
fact that the description translated by the interpreter 
as to the height of the person referred to in the 
passport is stated there as number 1, 62. There is no 
reference to the word centimeters as indicated by the 
interpreter. I find that the photograph shown in the 
passport you referred to, Mr. Bernard, is not a likeness 
of the respondent although I submit that my personal 
viewpoint is as proper a basis as perhaps your own 
conclusion. I realize that but I do not find the resem- 
blance that you do on that, so that I do not think that 
there has been any dentification which could form any 
resemblance on which your conclusion could be based. 
I therefore again move to strike from the record your 
conclusion and statement as to the photograph and the 
description as being similar or identifynig the respond- 
ent with the photograph and the information contained 
in the passport which you have referred. 

Special Inquiry Officer: I am mindful of your com- 
ment Mr. Kilimnik and I wish to advise you that I have 
ignored the description as to height since I am not 
aware of the English or American equivalent of the 
Spanish measurements. However, from the other 
items of description with which I am familiar and 
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essentially the photograph itself which in my judgment 
bears the likeness and very good likeness of the re- 
spondent thereto, it is my judgment that this is his 
passport and that is why I have entered it and your 
objection is overruled. 


With respect to the temporary entry permit, appellant 
again refused to disclose whether or not the signature and 
the photograph thereon were his (App. 26a). Upon the 
following basis, however, it was admitted into evidence as 
Government’s Exhibit 3 (App. 26a) : 

Special Inquiry Officer: From my examination of the 
photograph as well as the descriptive matter which 
appears upon the face of the temporary entry permit, 
IF'S-257a describing the person named therein as having 
brown eyes, brown hair, 3’4” in height, medium com- 
plexion and male sex, I conclude that this temporary 
entry permit was issued to the respondent and the same 
will be entered into evidence as Exhibit 3. 


Appellant again declined to answer questions as to 
whether or not the signature, Manuel Cristovao De Sousa 
Guerreiro, appearing on page 5 of the sworn statement, and 
the initials, M.C.S.G., appearing on the first four pages of 
the sworn statement, were his (App. 28a and 29a). The 
document was received into evidence over objection upon 
the following basis (App. 30a) : 


Special Inquiry Officer: From my examination of the 
signature appearing on page 5 of this sworn statement 
to which I have been referring as well as the initials 
appearing on the first four pages of such statement, 
and on the basis of the examination made of the signa- 
ture appearing in the Portuguese passport +153/54 
and the signature appearing both on the photograph, 
on the temporary entry permit numbered V-447464 as 
well as the signature appearing over the photograph 
and upon the basis of my comparison of these signa- 
tures with each other, it is my conclusion that the 
record of the sworn statement made on October 31, 1955 
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at Buffalo, New York was made by the respondent and 
said record of sworn statement therefore will be en- 
tered into evidence as Exhibit 4. I shall add at this 
time that in addition to the analysis of the signatures, 
and handwriting, of these signatures as well as the 
scrutiny of the photographs appearing upon the tem- 
porary entry permit and Portuguese passport, I have 
observed the similarity of names in all three documents 
referred to. I repeat therefore that it is my conclusion 
that the record of the sworn statement does relate to 
the respondent and such statement made on October 31, 
1955 will be entered into evidence as Exhibit 4. 


Accordingly, each exhibit’s identification with appellant 
was firmly established before admission into evidence, and 
appellant was afforded ample opportunity to examine each 
document. Notwithstanding an obvious understanding of 
the contents and purport of each Government exhibit, ap- 
pellant steadfastly chose not to explain the patent relation- 
ship of the evidence to him, but significantly, at no time did 
he deny connection with the exhibits. Appellant person- 
ally was before the Special Inquiry Officer, and at both por- 
tions of the hearing admitted his name to be Manuel Cris- 
tovao De Sousa Guerreiro (App. 2a and 19a). Manifestly, 
the photograph and physical descriptions contained on both 
the Portuguese passport and temporary entry permit could 
be and were compared with appellant visually. The notable 
identity of names and initials appearing upon the exhibits 
with the admitted name of appellant likewise is important. 
At the very least, it is submitted that the weight of such 
evidence emphasized the need for explanation of what ap- 
pellant apparently chooses to label coincidence. Appel- 
lant’s deliberate choice not to deny ownership or relation- 
ship of the documents is singularly noteworthy in its appli- 
cation to the damaging admissions made under oath in the 
sworn statement of October 31, 1955, Government’s Exhibit 
4. In that statement, appellant admitted his alienage; dis- 
closed the time, manner and place of his entry into the 
United States; identified as his the signature appearing on 
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Social Security Card No. 158-28-3717; and admitted that 
though he well knew that continued stay in this country was 
illegal, he nevertheless chose to remain. 

Hence, not only did appellant fail to carry the statutory 
burden of proof imposed upon him, but the Government’s 
documentary proof was reasonable, substantial and pro- 
bative. It was properly received into evidence in a full and 
fair administrative proceeding, appellant’s arguments to 
the contrary being without foundation in the record. 


IV 


An Adverse Inference May Properly Be Drawn in Deportation 
Proceedings From the Alien’s Refusal to Answer Questions 
Germane to His Status Within the United States 


Appellant also urges error attributable to the claim that 
an inference adverse to him was drawn from his refusal 
to answer at the hearing (Br. Argument II). At the outset, 
it is clear that failure to testify in a deportation proceed- 
ing 1s important and may be considered by the immigration 


authorities where no claim is made to constitutional privi- 
lege. United States ex rel. Belfrage v. Kenton, 131 F. Supp. 
576 (S.C. N.Y. 1954), aff’d, 224 F.2d 803 (2d Cir. 1955). 
In Bilokumsky v. Tod, 263 U.S. 149 (1923), the Supreme 
Court held: 


... There is no rule of law which prohibits officers 
charged with the administration of the immigration 
law from drawing an inference froin the silence of one 
who is called upon to speak. Deportation proceedings 
are civil in their nature ... Neither statute nor rule 
requires that matters alleged in the warrant of arrest 
shall, in the absence of an express admission, be taken 
to be denied. A person arrested on the preliminary 
warrant is not protected by a presumption of citizen- 
ship comparable to the presumption of innocence in a 
criminal case. There is no provision which forbids 
drawing an adverse inference from the fact of standing 
mute... To defeat deportation it is not always 
enough for the person arrested to stand mute at the 
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hearing and put the Government upon its proof. (263 
U.S. 154-5). 


The doctrine of Bilokumsky is clearly applicable to at least 
the first portion of the hearing conducted on December 30, 
1955, wherein appellant did not claim the privilege against 
self-incrimination. The record reveals that during this time 
he consistently refused to answer questions pertaining to 
each of the four documents on the ground that the Govern- 
ment must prove its case, the warrant of arrest being in- 
troduced into evidence at that time. Appellant’s belated 
attempt at the beginning of the second portion of the hear- 
ing on January 18, 1956, to have the claim of privilege ap- 
plied retrospectively was properly and specifically denied 
by the Special Inquiry Officer. At page 20a of the Ap- 
pendix, the following rejection of counsel’s motion for re- 
trospective application of objections on the basis of self- 
incrimination appears: 


Special Inquiry Officer: 

Since such objection must be made personally by the 
respondent or alien or the gentleman who appears 
before me himself whether or not you give him such 
advice I can entertain such objection only at the time 
it is made and not retrospectively but only as to any 
questions which I addressed to him and which he will 
refuse to answer on that ground specifically stated. 
Therefore, I cannot entertain your motion favorably 
as to consider any previous objection made to the ques- 
tions previously addressed to the respondent in view 
of his failure to make an objection on that specific 
ground, namely, incrimination. 


Hence, even assuming arguendo that an adverse inference 
is not available to the Government wherein the muteness 
is coupled with a claim of privilege against self-incrimina- 
tion, appellant’s adamant refusal to answer on December 
30, 1955, is not thusly protected. His muteness on that 
date, without more, is sufficient to support drawing of the 
inference he now complains of. 
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Turning then to the January 18, 1956, portion of the hear- 
ing wherein appellant did claim the privilege against self- 
incrimination to cloak his refusals to answer questions of 
the same substance as were asked of him at the December 
30, 1955, hearing, the drawing of an inference adverse to 
the alien remained available. Caetano v. Shaughnessy, 133 
F.Supp. 211 (S.D. N.Y. 1955), which dealt with an alien ad- 
mitted for some 60 days to this country as a visitor for 
pleasure but who remained here without authority at the ex- 
piration of his temporary stay, is almost directly in point. 
The alien there was a Portuguese admitted as a non-im- 
migrant, as is appellant. Like appellant in the January 18, 
1956, portion of the hearing, Caetano refused to answer 
such pertinent questions as ‘‘When and where were you 
born’’?; ‘‘Of what country are you a citizen?’’; ‘‘Do you 
deny having made this statement to the Immigration Of- 
ficer on September 29th?’’; ‘‘When and where did you last 
enter the United States?’’. Caetano also cloaked his re- 
fusals to answer by asserting as grounds that his answers 
might tend to incriminate him. Notwithstanding, the court 
found that, ‘‘The Hearing Officer was entirely justified in 
inferring from petitioner’s adamant refusal to testify that 
answers to the propounded questions would have estab- 
lished that petitioner obtained entry as a non-immigrant, 
to wit, a visitor for pleasure and that he failed to comply 
with the conditions of such status.’’ (133 F.Supp. 213). 
Appellant’s attempt to distinguish Caetano on the basis 
that the privilege there was not properly claimed since no 
federal offense was indicated, is not substantiated by the 
record. The offenses are essentially alike, the questions 
parallel, and the results sought are identical. Just as in 
Caetano, no federal offense is involved here, the product of 
a finding of illegal status being deportation, not a criminal 
penalty. 

Appellant, however, relies upon Slochower v. Board of 
Education, 350 U.S. 551 (1956), as overruling Caetano 
should he be in error in his interpretation of Caetano. He 
envisions Slochower as squarely holding that an adverse 
inference may not be drawn where one refuses to testify 
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on the claim of privilege against self-incrimination. 
Slochower dealt with a municipal charter provision requir- 
ing the discharge, without notice or hearing, of any munici- 
pal employee utilizing the privilege against self-incrimina- 
tion in refusing to answer proper inquiries as to his official 
conduct. The privilege was claimed before a congressional 
committee inquiring into Communist Party affiliations with 
the result that the claimant was summarily discharged from 
his employment by the Board of Education. The Supreme 
Court found that the Board had made no independent in- 
quiry of its own as to the desirability of retaining the claim- 
ant or his Party associations, if any. Rather, the Board had 
relied solely upon the claim to privilege to sustain dismissal 
of the claimant, a situation which the Court found to be a 
denial of due process. In the instant case, a full and fair 
hearing was had before an agency charged with the duty 
of determining whether or not appellant was subject to de- 
portation. Appellant was present with counsel of his own 
choosing, and had ample opportunity to examine all the 
evidence against him and to present evidence in his own 
behalf. Rather than speak, however, in the face of damag- 
ing Government evidence, he chose ta stand mute. Inde- 
pendent of the inference drawable from refusals to answer, 
the evidence already introduced was more than sufficient to 
warrant deportation. Slochower, then, is not controlling 
here, and appellant’s reliance upon it is misplaced. 

In considering whether an inference may properly be 
drawn from invocation of the Fifth Amendment in deporta- 
tion proceedings, it is important to note the general rule in 
the weighing of evidence in judicial tribunals; i.e., that 
when a litigant is peculiarly able to offer testimony on any 
pertinent subject, his failure to do so gives rise to an infer- 
ence that the testimony, if given, would be unfavorable to 
his cause. The rule applies even in criminal cases with re- 
spect to witnesses other than the defendant himself. Ac- 
cordingly, the courts generally regard failure to deny con- 
duct which gives rise to civil liability as affirmative evidence 
of that conduct, and they do so whether or not such con- 
duct, in addition to giving rise to a civil liability, constitutes 
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a criminal offense. In criminal prosecutions, failure to 
deny, outsde of court, is an imputation of guilt. Problems 
of the Fifth Amendment, Williams, XXIV Fordham Law 
Review I (1955), and cases cited therein. In United States 
v. Mammoth Oil Co., 14 F.2d 705 (8th Cir. 1926), aff’d, 275 
U.S. 13 (1927), a Government suit to cancel a federal oil 
lease to the Sinclair Oil Company wherein various wit- 
nesses for the defendant gave evasive testimony or refused 
to testify at all, at least one such witness under claim to the 
privilege against self-incrimination, the court said in part: 


The silence and evasions in this suit suggest many per- 
tinent inquiries ... Men with honest motives and pur- 
poses do not remain silent when their honor is assailed 
* * * Ts a court compelled to close its eyes to these cir- 
cumstances? . . . These gentlemen have the right to 
remain silent, to evade, to refuse to furnish informa- 
tion, and thus to defy the Government to prove its case; 
but a court of equity has the right to draw reasonable 
and proper inferences from all the circumstances in the 
ease. ... (14 F.2d 729). 


Appellant’s reluctance to meet the issue fairly, as evidenced 
by his refusals to answer germane questions regarding his 
status, warrants the inference that the answers would not 
have been favorable to him had they been given. That his 
silence, because of the Fifth Amendment, may not be used 
to convict him of crime does not mean that it may not have 
the evidentiary force that it would have apart from the 
Amendment. While the extent of that force normally de- 
pends upon the circumstances, it has been adequately de- 
fined in deportation proceedings by Bilokumsky, supra. 
Consequently, appellant’s attempt to negate the drawing 
of an inference adverse to him by claim to privilege is un- 
availing, the hearing being civil in nature with civil action 
as its objective. 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that the order of 
the District Court be affirmed. 


OLIVER GascH, 
United States Attorney. 
Lewis CARROLL, 
kK. Rmezy Casey, 
Donaxp E. Breer, 
Assistant United States Attorneys. 


WU. S. GOVERNMENT PRINTING OFFICE: 1937 416146 848 


